Silence and Guilt
 Noter-Up 

[Back to Silence and Guilt title page.htm]

Silence and Guilt             
by David Wolchover
Lion Court Lawyers 

ISBN 0 9540254-0-7

Noter-Up
Revised 26 September 2010

(Previously revised at various times, most recently:

14.12.04; 30.03.05; 23.05.05; 19.06.05; 14.07.06; 28.07.06; 5.10.06 11.08.07; 24.08.07;  6.11.07; 28.11.07; 24.05.08; 16.08.08; 9.05.09; 22.12.09; 14.04.10; 28.05.10; 11.07.10)

Page iii

Preface
Apparently adopting the words of this preface, Lord Bingham of Cornhill stated in Webber [2004] 1 W.L.R. 404, H.L., that section 34 of the Act “ha[d], predictably, spawned a considerable body of Court of Appeal authority.”

Pages 9-11
Topic (e)(Statutory powers of compulsory inquisitorial inquisition
Although s.59 of the 1999 Act prohibits the use in criminal proceedings of a statement made by a person in pursuance of a requirement under a relevant Act when the proceedings are against that person, it does not confer derivative use immunity, such as the use of the material to construct a criminal case against the examinee: Shierson and another v Rastogi and another [2002] The Times November 20, C.A (Civ. Div.). However access would be in the control of the courts and it is doubtful whether it would be right for the courts to wide the effect of the relevant Act when Parliament has chosen not to do so: ibid.


The Fraud Act 2006, s.13, provides that a person is not to be excused from answering any question put to him in proceedings relating to property on the ground that doing so may incriminate him in relation to an offence under that Act “or a related offence.” The phrase “related offence” is defined as including “any other offence involving any form of fraudulent conduct or purpose.” In B.T.A. Bank J.S.C. v. Ablyazov and others, The Times, November 12, 2009, C.A. (Civ. Div.), judgment 27 October, it was held that the definition is wide enough to include a money laundering offence, con​trary to section 328 of the Proceeds of Crime Act 2002. The effect of conduct contrary to that provision is necessarily to conceal from official notice and the public at large the criminal source of the property in question. The conduct involved deception and it was not relevant that the criminal property might not itself be derived from fraud (Kensington International Ltd v. Republic of Congo (formerly People’s Republic of Congo) (Vitol Services Ltd and others, third parties) [2008] 1 W.L.R. 1144, C.A. (Civ. Div), considered.
To the end of footnote 41 add:

In Saunders v UK the court stated that the the privilege against self-incrimination did not apply to prohibit the use in criminal proceedings of compulsorily obtained documents or other materials “independent of the will of the suspect” (para. 69). Accordingly documents obtained under compulsory powers are admissible in criminal proceedings: Att-Gen.’s Ref. (No. 7 of 2000) [2001] 2 Cr.App.R. 286.

To the end of footnote 42 add:

‘On December 21, 2001 the Court of Appeal dismissed their appeals against conviction, as did the House of Lords on 14 November, 2002; for an account of the judgment see infra Noter-Up to p.232, footnote 3.’

Page 40

Topic (4)(Even terms and presence of solicitor
In Collins, The Times, 5 January 2004, C.A., two co-accused were jointly apprehended by the police, and an important question was addressed to both as to their movements. It was answered untruthfully by one in the hearing of the other, who said nothing. It was held that jury were entitled, for the purposes of deciding whether the silent accused had joined in the answer, to consider whether his reaction to the question and answer were an adoption of it. In addressing this question they were to be directed to consider, first, whether, in the circumstances, the question called for some response from the defendant who had remained silent, and, second, whether by his reaction, he was adopteing the answer given. Mere silence, in the context of a single question asked, and an untruthful reply, would not provide a sufficient basis for leaving the issue of adoption to the jury. Such silence could have been the exercise of the right to silence, particularly when the question was asked by a police officer. It was relevant that the parties were not on equal terms (the expectation of a response being greater where the parties were on equal terms). On the facts the jury should have been told to consider whether, in the light of the right of a defendant not to incriminate himself, the circumstances were such that the question asked and the answer given were such as to call for a response, and whether, by his reaction the appellant had adopted the answer given.

Page 55

Topic (1)(The Legislative text of the main provision

Common Law saving in section 34(5): In Johnson and Hind, The Daily Telegraph 21 April, 2005, C.A.; CLW/05/15/5, it was held that section 34 could not be invoked where the appellant had refused to come out of his cell to be interviewed because there was no failure to mention “on being questioned,” and the court further held that under section 34(5) the common law applied to preserve the right of silence and that right had been emphatically exercised by the refusal to leave the cell for questioning and no adverse inference could hence be drawn. However, as the editor of Criminal Law Week aptly notes, the reference to s.34(5) may be misleading in that there is no express preservation of the right to silence: the subsection “does no more and no less than expressly preserve the common law, so far as it was open to a court at common law to draw an inference against a defendant who had remained silent when accused of crime―not eactly a ringing endorsement of a suspect’s common law right to silence!”   
Page 59

Topic (b)(Inference may comprise part of the prima facie case

The original objective of the section in permitting an inference to contribute to the prima facie case must now be read subject to the ruling in Gill [2001] 1 Cr.App.R. 160 and the 2001 JSB directions (see Noter-up, as to page 110 of the main text). 

Page 60

Topic (c)(Overall predicted impact of the section

Commenting on the experience of nearly a decade of litigation on the section Dyson L.J. in R.. v. B. (K.J.) [2003] EWCA Crim 3080 graphically described it (at para. 20) as a “notorious minefield.”
Page 61
Topic (a)(Formal preconditions for invoking the section

It has been held that although a broad meaning could be given to the words “on being questioned” in section 34, the language of the statute could not be ignored and a refusal to leave a cell for aquestioning cannot form the basis for an adverse inference under the section: Johnson and Hind, The Daily Telegraph 21 April, 2005, C.A.; CLW/05/15/5. In commentary on the decision the editor of Criminal Law Week observes that the decision is unlikely to avail many suspects as the police will usually ensure that a suspect who refuses to leave his cell is asked questions under in the cell in order to lay the basis for the drawing of an inference. It may be noted further that PACE Code C, The Code of Practice for the Detention, Treatment and Questioning of Persons by Police Officers, para. C12.5, and Code E, The Code of Practice on Tape-Recording Interviews with Suspects, para. E3.4  (latest editions issued 1.8.04) jointly make provision for the conducting of an interview in the cell of a recalcitrant suspect who is refusing to come out and go to an interview room.

Prosecution’s duty to put the basis for an inference to the defendant if he gives evidence  In commentary on T. v Director of Public Prosecutions (2007) 171 JP 605 DC it was pointed by the editor of Criminal Law Week (CLW/07/42/01) that if the prosecution are going to suggest to the tribunal of fact that it is a case where some adverse inference may be drawn under s.34, it is their duty to put the matter to him in cross-examination.  
To the end of footnote 128 add:

‘In Kerr and Roulstone (2000) unreported, C.A. 1998/07476/X5, January 13 (judgment given by Lord Bingham C.J.) the appellant’s conviction was quashed because, inter alia, the judge had purported to assume that the appellants had failed to mention a fact on which they relied in their defence and had neglected to direct the jury that it was for them to decide whether there had actually been such a failure.’

Page 62

Footnote 130
Add on: “An echo of Lord Bingham’s attitude to the legislation may be noted in Brizzalari, The Times, 3 March 2004, C.A., in which it was observed that the further complicating of trials and summings-up by invoking the section, unless the merits of the individual case require that it should be done, was to be counselled against. Lord Bingham’s observations in Brizzalari were endorsed and applied in Maguire, 172 J.P. 417, C.A. (25 April, 2008), in which the appellant had given one account in interview and a different account at trial. Quite apart from s.34 this was likely to be relied on by the prosecution as showing that his evidence was not credible and likely to be mentioned by the judge in summing up. In such cases, therefore, it should normally be unnecessary to seek a formalised direction under that section. Anything which over-formalised common sense was to be discouraged.
Page 63
There has been no substantive change to C11.1 in the edition of Code C brought into effect on April 1, 2003.

Pages 65 and 66
Topic (e)(“Validation inteviews” (P.A.C.E. Code C11.2A)
Paragraph C11.2A in the 1995 edition of Code C was replaced by C11.4 and C11.4A in the 2003 edition (effective 1 April), subsequently re-issued on 1 August, 2004. The provision is no longer restricted to the procedure at the commencement of interviews in police stations but explicitly regulates all interviews, including those with civilian interviewers. New Note for Guidance 11A advises that C11.4 does not prevent the interviewer from putting significant statements and silences to a suspect again at a later stage or a further interview.

Page 67
Topic (g)(Silence on being charged
In Dervish [2002] Law Soc Gaz February 21, p.34, C.A. (judgment February 12) various no comment interviews were ruled inadmissible and it was held that the jury were permitted to draw an inference from the silence of the accused when charged. However, the requirements of fairness had to be satisfied and the ruling on inadmissibility entitled the appellant to explain his silence on being charged by reference to the circumstances of the earlier inadmissible interviews without the prosecution being in any way permitted to introduce the details of the interviews.

To the end of footnote 153 add:
‘There has been no substantive change to C6.6 in the 2004 version of Code C.’ 

Pages 68-70
Topic (k)(Questioning where police consider sufficient evidence exists for a successful prosecution, etc
It has long been a reflection of the right of the criminally accused not to be compelled to incriminate themselves that once suspects are charged with crime they ought not to be interrogated. However, between the accumulation of evidence sufficient to justify preferring a charge and the actual moment of formal charging lies a difficult no-man’s land. Under the regime of the Judges’ Rules 1964 questioning was permitted to continue until the suspect was actually charged (Collier and Stenning [1965] 3 All ER 136), an anomaly which PACE Code C, paragraphs C11.4 and C16.1 (see main work, footnote 158) removed. 


Unfortunately the formulation of the paragraphs created problems of their own. There was a curious contrast between the requirement in C16.1 to bring the detained person forthwith to the custody officer when the interviewing officer considered that there was sufficient evidence to prosecute and the licence in C11.4 to continue ordinary questioning unless the interviewing officer believed that a prosecution should be brought against him. Peter Mirfield suggested that the apparent conflict could be resolved in favour of C11.4, which was more specific (Confessions, Sweet and Maxwell, Modern Legal Studies, 1985, pp. 148-150), but the Court of Appeal was never asked to resolve the problem. Indeed, the only reported appeal on the paragraphs in the first decade of PACE was a decision that the police were right to regard non-taped, non-contemporaneously pen-recorded, admissions on the way to the police station as insufficient for a prosecution to succeed (Lee (1992) unreported, C.A., 90/2260/Y3). An opportunity to settle the point did present itself in Coleman, Knight and Hochenberg (1995) unreported, C.A., 94/4814/X4 (where, applying the C16.1 test, the police had acquired sufficient evidence to prosecute but up to that stage had been unable to trace the appellant and when they eventually arrested him conducted vigorous questioning in order to give him an opportunity, purportedly under the slip-rule, of saying all that he wished to say about the allegation). In the event, however, the opportunity was not taken (nor was it taken in Pointer [1997] Crim.L.R. 676, or in Gayle [1999] Crim.L.R. 502).

Resolution of the conflict between C11.4 and C16.1 qua Mirfield could have permitted unrestricted questioning unless the officer had taken a decision that the suspect should be charged. However, it came to be taken as read that, even if no such decision had been made there should be no further questioning once the officer believed that he had evidence sufficient for a successful prosecution. The only issue was whether at that stage the suspect might be given an opportunity to offer an explanation, an invitation which at a pinch might arguably have been accommodated within the provisions dating from 1991 requiring the officer (a) to ask the suspect if he had anything further to say (C11.4) and (b) to consider if the suspect had said all that he wished to say (C16.1).


It was against that backdrop that the Court of Appeal had to decide whether an invitation could be treated for the purposes of s.34 of the 1994 Act as part of the process of “trying to discover whether or by whom the offence had been committed” (see McGuiness [1999] Crim.L.R. 318, C.A., 97/8570/W5; Ioannou [1999] Crim.L.R. 586; Odeyemi [1999] Crim.L.R. 828; Van Bokkum and others (2000) unreported, C.A., 199900333/Z3, [2000] 6 Archbold News; Elliot [2002] EWCA Crim 931, CMAC, 2001/03245/S2, 24 April 2002; [2002] 5 Archbold News 2); Finburg CA transcript, 5 November, 1999, cited in Elliot, supra, para 28.


Eventually it was settled in Elliot that an officer might indeed ask for an explanation where he considered (provisionally) that he had sufficient evidence for a prosecution to succeed but had yet to reach a “fixed” decision that the suspect should be prosecuted (ie that “a prosecution should be brought against him”) In enunciating this principle the court cited with approval Professor Birch’s commentary on Gayle, supra, in which, referring to McGuiness, [1999] Crim.L.R. 318, C.A., 97/8570/W5, she observed that an explanation “may serve to reduce or extinguish the prospects of a successful prosecution.” An innocent explanation such as accident or self-defence would need to be considered as part of the overall information available to the officer deciding, to paraphrase Birch’s argument, whether there should be a prosecution.


The court further approved her argument that, for the purposes of s.34, offering an opportunity, etc, in these circumstances would properly come within the meaning of “trying to discover whether or by whom the offence had been committed” because the question whether an offence had been committed (or whether it was committed by the particular accused) would depend as much on the availability of a defence as on whether the actus reus and mens rea were made out. (It should be noted that although the verb “discover” is usually associated with meaning “to reveal for the first time,” it can be employed to convey “establish,” or “make known,” a less common usage but one which is consistent with an entry in standard dictionaries. Arguably, one cannot make known that an offence has been committed or that the suspect is guilty of it until one has heard his account.)


Where a suspect gave an explanation in response to an invitation offered in accordance with the practice approved in Elliot but the officer was still uncertain whether it was appropriate to prosecute, would the police have been permitted to “test” the explanation by further questioning? Resolving the conflict between C11.4 and C16.1 by the simple process of reading the latter in terms of the former (qua Mirfield above) might have permitted both the original invitation and any follow-up questioning. However, the point was never litigated, nor even considered obiter. Where, then, the officer considered there was sufficient evidence for a prosecution to succeed but had not made a fixed decision to charge all that was expressly permitted on the authorities was the invitation to offer an explanation. There was no sanction for follow-up questioning.


The substantially amended edition of Code C, which, with the other PACE codes, came into force on on 1 April, 2003 and was re-issued on 1 August, 2004 (again reissued on 1 January 2006), replaces paragraph C11.4 in the 1991/1995 version with new paragraph C11.6, the effect of which is to permit follow-up but to an extent which, alarmingly, may amount to virtually unrestricted hostile cross-examination, and which therefore involves an encroachment upon the fundamental right of the prospective accused not to be questioned. New paragraph C11.6 provides:

 “The interview or further interview of a person about an offence with which that person has not been charged or for which they have not been informed they may be prosecuted, must cease when the officer in charge of the investigation:( 

(a) is satisfied all the questions they consider relevant to obtaining accurate and reliable information about the offence have been put to the suspect, this includes allowing the suspect an opportunity to give an innocent explanation and asking questions to test if the explanation is accurate and reliable, e.g. to clear up ambiguities or clarify what the suspect said; 

(b) has taken account of any other available evidence; and 

(c)
the officer in charge of the investigation, or in the case of a detained suspect, the custody officer, see paragraph 16.1, reasonably believes there is sufficient evidence to provide a realistic prospect of conviction for that offence if the person was prosecuted for it.

The new version of paragraph C16.1 provides:

  “When the officer in charge of the investigation reasonably believes there is sufficient evidence to provide a realistic prospect of the detainee’s conviction, see paragraph 11.6, they shall without delay . . . inform the custody officer who will be responsible for considering whether the detainee should be charged. . . .”

As distinct from old C16.1 it is to be noted that there is no requirement to bring the suspect before the custody officer when the investigating officer “believes there is sufficient evidence to provide a realistic prospect” of a conviction, so that questioning for the purposes set out in C11.6(a) can continue at the same time as steps are taken to inform the custody officer as required and, further, during any deliberations by the custody officer. Although the Explanatory Note on the new edition claims that the revision reflects Elliot its drafting is obscure. Plainly C11.6(c) is redundant if (a) and (b) are co-conditions, so (a) must be read subject to (c), but then to achieve Elliot “allowing the suspect an opportunity, etc” would have to be an exception to the cut-off for “all relevant questions, rather than an inclusive example. However, even assuming an intent to make it an exception it is one thing to offer a bland invitation to the suspect to provide an explanation but quite another thing to cross-examine upon the explanation tendered. Where the evidence has reached such a pitch of strength that a conviction appears prima facie likely there is a strong argument for contending that if the right to silence is to retain any meaning the threshold will have been passed beyond which the suspect should be protected from potentially hostile cross-examination. Questioning to determine if a proffered innocent explanation is “accurate and reliable,” appears to allow a much more intrusive degree of interrogation than would be necessary “to clear up ambiguities or clarify what the suspect said,” the examples given of such permissible further questions. On the other hand, it may be argued that the wording (in spite of its slack construction) is designed to facilitate not demolition but consolidation and, significantly perhaps, the term “truthful” is avoided The introduction of an objective standard will prove vital in ensuring compliance with such a limited purpose and the courts would need to be vigilant in patrolling the border. Nevertheless, even after distillation of its overall intent there is a distinct danger that the wording sanctions a broader aim and may significantly have shifted the balance against the defendant. The rejection of a subjective belief by the investigating officer as to the realistic prospects of a conviction, in favour of the requirement for an objective determination by the custody officer in the case of detainees (most suspects) gives welcome emphasis to the element of detached judgment. (This analysis was developed in conjunction with the composition of an article by David Wolchover and Anthony Heaton-Armstrong entitled “A new encroachment on the right to silence?” [2003] 5 Archbold News 4, June 2.)

Page 72

To the end of footnote 177 add:

‘However in Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21, at para. 34, the court pointed out that in Gill the court had apparently been unaware of the prior decision in Hearne (2000) unreported, C.A. 99/4240/Z4, May 4.’

Page 73

In Milford, supra, at para. 35, the Court of Appeal said that in so far as there might be conflict between Mountford and Hearne they preferred the reasoning in Hearne. Similarly, in Daley [2002] 1 Archbold News 2, C.A. (judgment November 23, 2001) the court preferred Hearne to Mountford and Gill in holding that there was nothing in the wording of section 34 which required the issue of whether or not an inference could properly be drawn to be capable of resolution independently of the issue of guilt or innocence. Hearne was also preferred in Gowland-Wynn, The Times, December 7, 2001. As an example of a case in which the truth or otherwise of an explanation for silence can be decided independently of the issue of guilt, Ian Dennis has suggested that where in an identity case the accused fails to mention his alibi a jury might be able to reject as untrue his claim that he stayed silent because he was confused about dates, without necessarily concluding that he is guilty: “Silence in the Police Station: the Marginalisation of Section 34,” [2002] Crim.L.R. 25, at pp.31-33. 

Page 75
As noted in Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21, at para. 31, the departure from Condron was also approved in Argent [1997] 2 Cr.App.R., at p.34.

Page 76
It is now respectfully conceded that the suggestion by Jennings that the line of authorities culminating in Beckles confused the motivation for refusing to answer questions with the inference that can be drawn from such a refusal does indeed bear discernible significance. The suggestion is that although the suspect’s motive may be to evade detailed questioning on a given fact the statutory obligation to do no more than mention that fact (i.e. refer briefly or incidentally to it: see Noter-up to pp. 96 and 97) affords no valid basis for an inference of such motivation. Any motive for avoiding detailed questioning would be irrelevant in the application of s.34. The counter-argument is that the terms of the section, in expressly referring to a failure “on being questioned under caution,” mean a failure to mention (including to reiterate) a fact or facts when asked specific questions.


In favour of the permitting of an inference of unwillingness to subject an account to scrutiny it may be argued that although such an inference may not be permissible in its own right under the section nevertheless it may be admissible by way of supporting an inference that the accused had not yet contrived a defence in that it may be equivalent to saying tht the accused was aware that his story had not yet been worked out in full and honed to a degree sufficient to pass muster on examination. Thus, in Daniel, the court referred to a defendant not having “thought out all the facts.”
The problem highlighted by cases in which a prepared written statement is lodged in lieu of answers to questioning


The problem is particularly acute in cases where the practice is followed at the outset of an interview of lodging with the police a written statement prepared with the assistance of the solicitor and of the accused then declining to be questioned on it. Such a practice had become increasingly common as the result of the early assumption that Condron had confined the nature of an adverse inference to that of late invention. Hart and McLean (1998) unreported C.A. 9703362 W4, April 23, is a well known example of the practice. If late invention is the only permissible inference under s.34 (as had been suggested in the immediate wake of Condron) the omission from a prepared statement of salient facts relied on at trial may justify a late invention inference (as was the case with the third accused in Ali(Sarfaz), Ali (Asghar) and Ali (Liaqat) [2001] EWCA Crim 863, judgment April 3, 2001), but that would be the extent of the application of the section. Where the prepared statement does not omit any material fact relied on at trial an inference that the defendant realised that the account would not stand up to police scrutiny is permissible on the basis that the section applies to failure to reiterate facts (already mentioned in the prepared statement) when the defendant is asked specific questions.


An opportunity to deal with this problem was afforded the Court of Appeal in Ali (Sarfraz) and others, but, unfortunately, having heard no argument on the point, they declined to resolve the conflict of authority “if any” (para.34). Instead, the judgment of Mantell J, even on its own terms, perpetuated the state of confusion. While, in the light of the apparent conflict of authority he referred to the state of “some uncertainty as to the nature of the adverse inference which [might] be available” (para. 34), at the same time he clearly referred to the availability of both categories of inference (para 32). In any event, the latter appears to run directly counter to the actual ratio decidendi of the judgment. The first appellant had furnished the police with a prepared written statement “flagging up” the alibi which he maintained at trial but otherwise gave a no comment interview. In summing up, the trial judge referred without demurral to the prosecution’s case that the jury might conclude that the appellant realised that his account would not stand up to scrutiny but the court quashed the first appellant’s conviction because the essential facts had been disclosed in the prepared statement and there had, in the court’s view, been no failure to mention any fact relied on at trial (para. 34). It is plainly regrettable that the court was not more robust in analysing the principles at stake, because on its own the actual decision probably stands as insufficient authority for restricting inferences to that of late invention. Such a restricted interpretation is arguably consistent with the intent behind section 34, namely the prevention of ambush defences rather than the imposition of a duty to undergo police questioning (see further Ian Dennis, “Silence in the Police Station: the Marginalisation of Section 34,” [2002] Crim.L.R. 25, at p.32).


The uncertainties left in the wake of Ali appeared at last to have been removed by a clear statement of principle in Knight, [2003] EWCA Crim 1977; 2003/03146/Z; 29 July, 2003, per Laws LJ, Mitting J, HHJ Rivlin QC, in which the Court of Appeal unequivocally endorsed the literal approach to s.34, although without in terms disavowing those earlier decisions to the contrary. At the beginning of the appellant’s interview with police his solicitor read out a prepared statement giving an account wholly consistent with the evidence he later gave at trial but he declined to answer any questions, stating at trial that he had been advised by his solicitor to make no comment and explaining that he thought it best to follow the advice because he was worried about getting confused, misunderstanding the police questions and answering them incorrectly. In cross-examination he denied hiding behind the advice in order to avoid being tripped up. The judge directed the jury that they might draw the adverse inference that the appellant wished to avoid his account being scrutinised by the police because he believed that it would not withstand it. 


Quashing the conviction the Court of Appeal held that this constituted a misdirection because the purpose of s.34 was to procure the early disclosure of a suspect’s account and not, separately and distinctly, the scrutiny and testing of it by police questioning (para 15). Had the latter been intended Parliament would have used signficantly different language, such as a failure “to answer questions properly put under caution by a constable trying to discover whether or by whom the offence had been committed.” However the point was not merely linguisitic. A requirement or encouragement to submit to proper police cross-examination on pain of later adverse inferences being drawn was a significantly greater intrusion into a suspect’s general right to silence than the requirement or encouragement to disclose his factual defence. The court stressed that this did not mean that such an intrusion could not properly be legislated without offence to art. 6 of the ECHR but it would require a much sharper expression of the legislature’s will than could be found in the words of the statute as enacted (para. 16).


The Crown had argued that s.34(1)(a) was specifically drawn so as to allow adverse inferences when there was a failure to mention facts when being questioned and that the making of a pre-prepared statement was outside the scope of the subsection and could not preclude the drawing of an adverse inference. In the view of the court, however, the fact that the appellant did not mention the facts specifically in response to police questions was immaterial (para.15). Although the court did not say so in terms it is tolerably clear that they were prepared to regard the prepared statement as having been offered during a formal session of questioning by way of a general response to the allegation.


As the defendant had given his full account in the prepared statement, mentioning all the facts he later relied on and did not depart from that in the witness box, there could be no adverse inference. The judge’s direction rendered the conviction unsafe and accordingly the appeal would be allowed and the conviction quashed. However, the court was careful to warn that a prepared statement did not of itself give automatic immunity against adverse inferences under s.34. It might be incomplete in comparison with the account given at trial or in some respects inconsistent with it (para 18). In Turner [2004] 1 Cr.App.R. 305, the Court of Appeal, although following Knight in sanctioning the comparison between a prepared statement and the evidence which the defendant has given at trial to establish if there was any fact relied on not mentioned in the statement, observed that merely because there might be inconsistencies between the statement and the evidence given it did not follow that a fact not mentioned had been relied upon, and that a direction about lies rather than s.34 might be more appropriate.


In giving judgment in Knight the court sought to expose the analytical problems involved in drawing an adverse inference from the refusal to answer questions:


“If, as here, a suspect has in truth delivered his full account of the matters in relation to which he is accused, albeit by way of a pre-prepared statement, what is the available inference to be drawn against him for his refusal then to answer the police question by question? It cannot be recent fabrication of his defence: he has stated his defence in full before or at the beginning of the interview. It could only be that the defence, although thus revealed in full, ought not to be believed, or at least is of doubtful veracity, because it was not tested by police questioning. But it is very difficult to see how such a distinct inference could properly be drawn in the milieu of the trial process. If the defendant gives evidence at his trial, plainly the jury will assess the quality of that evidence not least in light of the defendant's answers in cross-examination. If (having given in full his account at the earliest stage by way of a pre-prepared statement) he acquits himself well in the witness box in the eyes of the jury, it would surely be neither realistic nor fair for them then to draw back from that conclusion in light of the fact that he did not subject himself to police cross-examination in interview. If on the other hand the defendant declines to give evidence at his trial, then adverse inferences may be drawn against him where appropriate under s.35. In that situation there can surely be no sensible room for further inferences under s.34.” (para. 17). 


The implications of Knight are indeed far-reaching and it is clear that in narrowing the ambit of s.34 as drastically as it does the decision ought to necessitate immediate editing of the J.S.B. directions wherever appropriate. It will have important tactical ramifications, particularly in identification cases involving an alibi supported by witnesses. It may be that on advice and on instructions the solicitor tells the police at the beginning of an interview that the defence is alibi but that it is proposed to withhold details of the witnesses until the solicitor has had an opportunity to question them, to avoid any question later of undue influence being applied to the witnesses by the police. At trial the solicitor can, without waiving privilege, confirm that the names were furnished to him by the defendant at the police station.


In spite of Knight, however, it is to be noted that in Pektar and Farquhar [2004] Crim.L.R. 157, C.A. it was held that the judge should identify the inferences which it is suggested might be drawn from the alleged failure to mention facts relied on by the accused to the extent that they may go beyond the standard inference of recent fabrication. This would seem to be sanctioning the possibility still of an inference of reluctance to subject an extant explanation to police scrutiny.


A further opportunity to settle the issue was missed in Beckles [2004] EWCA Crim 2766 (judgment 12 November, 2004), although the decision turned on another point.  The facts did not concern a prepared statement but did involve a very early intimation of the defence when, shortly after his arrest, the Appellant made a remark which in essence foreshadowed the defence he offered at trial (complainant was not pushed but jumped). At the police station he declined to answer questions on the advice of his solicitor but when re-arrested some months later gave an interview which represented an elaboration of his original core assertion. Although the Court reiterated the assumption that an inference of unwillingness to subject an account to scrutiny might be permissible under s.34, they expressed doubts as to whether a s.34 direction was appropriate in the instant case at all in part because, as Lord Wolfe C.J., giving judgment, pointed out, the Appellant having on arrest stated the defence he subsequently proferred, “[h]is being silent could not result in the prosecution being ambushed or taken by surprise.” Permissible inferences are either confined to recent fabrication by reason of belated first mention or they may include reluctance to subject an extant explanation to police scrutiny by questioning. The judgment appears at once to favour both positions and, far from offering a model of coherent jurisprudence, perpetuates confusion on this very important issue.
Exclusion of prepared statements from which no adverse inference may be drawn under s.34


In Knight (at para. 19) the court referred to wholly self-serving prepared statements which can give rise to no adverse inference under s.34 and cited as applicable the following passage from the decision in Pearce 69 Cr.App.R. 365, 370: “Although in practice most statements disclosed are given in evidence even when they are largely self-serving, there may be a rare occasion when an accused produces a carefully prepared written statement to police, with a view to it being a part of the prosecution case. The trial judge would plainly exclude such a statement as inadmissible.”

Page 78
Topic (b)(Awareness of the fact not mentioned
In Lowe [2007] 71 J.C.L. 392, C.A. (12 March 2007) it was held, relying on McGarry [1998] 3 All E.R. 805, that a jury are only entitled to draw an inference in respect of specific facts relied on by the defendant which were not mentioned in interview and about which questions had been asked. The Criminal Law Week commentator (issue 35, 1 October 2007) rightly points out that this involves a gloss on the statute: that the defendant was not asked about a particular matter may be highly relevant to the question whether he could reasonably have been expected to mention the fact, but it goes no further than that. In Lowe the court went on to held that there would be no misdirection if the the judge merely failed to list each individual fact for the jury but otherwise clearly identified those facts in the direction as a whole. Further, the court cautioned, care should be taken to avoid sweeping up all matters into a general statement asserting that there was no comment made in relation to the overall prosecution case. Where a defendant had sought to explain his failure to mention a fact on the basis that he had been seeking to avoid incriminating himself in respect of a different offence, the judge should direct the jury to take that into account when directing them to consider whether there was any explanation for any failure to mention the fact.

Page 79
Topic (d)(Appreciation of relevance of exculpatory fact
In Everson, [2001] EWCA Crim 896 (2000/3615/Y5), the court noted, at para. 18, that there were many matters the appellant covered in his evidence which he had not mentioned at interview and observed that this was not least because the scope of the case against him had expanded considerably by the date of the trial and continued to expand during the trial.

Page 80
Topic (e)(Appreciation of the importance of mentioning the relevant fact
In Hillard [2004] 5 Archbold News 2, C.A., it was held to be wholly unsafe to draw an adverse inference under s.34 where it was clear that the only real opportunity afforded to a defendant to mention a matter was when the victim’s statement was read to him in interview, and he had not been told that he should stop and correct anything that he thought was wrong, and it was clear that he thought he was simply to listen to what he was told, since he had never had a proper opportunity to deal with the matter. This was particularly so where the matter was no so central to the case that he himself ought to have identified it as something which should have merited a mention.

Footnote 220
D2.0 in the 1995 code has been replaced by D3.1 in the 2003/2004 edition.

Page 87

Topic (a)(Evidential assertion only or non-evidential challenge
The wider meaning which may have been sanctioned in Hart and McLean (1998) unreported C.A., 9703362, has now been recognised by the House of Lords in Webber [2004] 1 W.L.R. 404;  The Times, January 23, 2004, in which, advocating common sense rather than a narrow or pedantic approach as to what constituted a “fact” Lord Bingham stated that a defendant might be found to have relied on a fact or matter in his defence not only when he has given or adduced evidence of it, but also when counsel, on instructions, has put a specific and positive case to prosecution witnesses, as opposed to asking questions intended to probe or test the prosecution case, regardless of whether the witness accepted the suggestion. The Appeals Committee observed that although questions are not evidence, the effect of specific suggestions may be to plant in the mind of the jury the defendant’s version of events. They further observed that that might be so even if the witness rejected the suggestion as the jury might have distrusted the witness. This would seem to imply that, in the view of the House of Lords, if the witness accepts the suggestion a section 34 inference would be permissible. However, this would lead to the problem discussed in the main text. The Committee advised that if a judge is in doubt as to whether counsel was putting a positive case, the point should be clarified in the absence of the jury.


Following Webber it was held in R. v. Wheeler, unreported, March 13, 2008, C.A. that where the appellant, as part of his defence to a charge of rape, had relied on a number of factual assertions that were not in dispute or largely not in dispute, but which he had not mentioned prior to giving evidence, the judge had been incorrect to authorise a s.34 inference. Although a misdirection in relation to s.34 would not necessarily render a conviction unsafe, each individual case had to be considered on its own facts and as the prosecution case had depended entirely on the evidence of the complainant and the jury might have been influenced by the failure to mention facts which they might well have thought an innocent man would have mentioned to the police the conviction would be quashed.
Page 88 

Topic (b)(Suggesting an hypothetical explanation
A pure hypothesis must be distinguished from a possible explanation based on some positive fact. In Esimu (2007) 171 J.P. 452, C.A. (April 30) the appellant in interview had been alerted by the police to the fact that his fingerprints had been found on a particular object. Seeking at trial to offer an explanation for the fingerprints he referred to his previous employment and to his activities while working and suggested ways in which he might thereby have had innocent contact with the object. Distinguishing Nicholson and applying Webber, it was held that the facts underlying those possible explanations, namely his previous employment and his activities during the course of his work, were facts on which he relied in his defence.  Accordingly, the judge had properly left it to the jury to decide whether he could reasonably have been expected to have mentioned the underlying facts as being possible innocent explanations for the fingerprints.

Whereas there may be a theoretical distinction between the tentative offering of an hypothetical conjecture and the positive and firm avowal of an exculpatory explanation Nicholson shows how difficult in practice it may be to draw the line between speculation and assertion in a given case. Any such judgment may depend as much as anything on the tone of presentation. In Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21, para. 32, the court purported to offer a further insight on determining whether an explanation constituted a fact: “the words ‘any fact’ did not fall to be read only in the narrow sense of an actual deed or thing done but in the fuller sense contemplated by the Oxford English Dictionary of ‘something that . . . is actually the case . . . hence a particular truth known by actual observation or authentic testimony, as opposed to what is merely inferred, or to a conjecture or to fiction.’” In lumping together inference and conjecture the entry is anything but helpful in resolving the problem of distinguishing between conjecture and assertion.

Page 89 

Topic (d)(Mere puting to proof is not reliance on a fact 
While there can be no reliance on a fact where the defendant merely puts the prosecution to proof of their case (Moshaid [1998] Crim.L.R. 420, C.A.) s.34 may apply where, in cross-examination, counsel puts a specific and positive case (Webber [2004] 1 W.L.R. 404, H.L.) but this is to be contrasted with merely testing and probing the prosecution case: Broadhead, unreported, June 23, 2006, C.A.
Page 90

Topic (i)(Fact adduced by prosecution witness during evidence-in-chief
Even if a defendant could be deemed to have relied on a fact volunteered by a prosecution witness during evidence in chief it is doubtful if, in spite of the terms of s.34, reliance on that fact could go to make up the prosecution case, in view of the principle in Murray v UK (1996) 22 EHRR 29, 62, that the drawing of an adverse inference under s.34 is conditional on the existence of a prima facie case (see main text p.243 and p.109, main text and noter-up, for the requirement, in the light of Murray to direct the jury that the drawing of an inference under s.34 is conditional on the establishment of a prima facie case). 

To footnote 257, add:

‘See also Keating (2000) 2 Criminal Appeal Office Index E-59. Cf Moshaid [1998] Crim.L.R. 420.’

Page 91

Insert new section:


(iii) Evidence by a co-accused adopted by the defendant Where on behalf of a client counsel adopts evidence given by a co-defendant, the client will be relying on that matter so as to make s.34 potentially applicable: Webber [2004] 1 W.L.R. 404, H.L.

Page 92
Insert new sections:

(g) Bare admissions of  fact

The bare admission at trial of a part of the prosecution’s case is not a “fact” for the purpose of section 34 and an adverse inference may not be drawn from the accused’s failure to mention it in interview. In Betts and Hall [2001] 2 Cr.App.R. 257, the victim, C, had been attacked because he had been having an affair with the wife of H’s friend and said that he knew H and had recognised him as one of the assailants. At the trial H, who had given a no comment interview on legal advice, stated that he knew of C and admitted knowing of the affair but insisted that he did not know him by sight and could not have picked him out for attack. The Court of Appeal held that the trial judge had erred in treating the admission as a fact because while the purpose of s.34 was to allow positive assertions to be investigated and tested before trial the same consideration did not apply to a bare admission of a prosecution fact. Although the admission to knowing of the affair was not a new fact (because it was part of the prosecution case), H had relied on it in the sense that it formed part of his denial that C knew him and it was held  that that denial was a “fact” because it amounted to an assertion, against C’s evidence, that they did not know one another. In R v B. (2003) 147 S.J. 1243, C.A., October 23, it was held that where the truth of the facts in question was not in dispute it would rarely be appropriate to give a s.34 direction and certainly it would be inappropriate where the only point that the prosecution could otherwise have made would have been as to recent invention.


On one view, the different treatment of the admission and the denial seems difficult to justify, as in neither case does a new fact come into play (commentary by Professor Birch in [2001] Crim.L.R. 757). Conversely, it has been suggested that a denial allows the police to conduct further investigations that are simply unnecessary in the case of an admission: see Ian Dennis, “Silence in the Police Station: the Marginalisation of Section 34,” [2002] Crim.L.R. 25, at p.31. In commentary on R v B., supra, the editor of Criminal Law Week (CLW/03/40/2) contends that the stricture against drawing inferences from unmentioned facts which prove to be true should be treated with caution: there may be cases where it would be reasonable to infer that if the defendant were innocent he would have mentioned the undisputed facts and there may equally be cases where it would be open to the jury to infer that although the individual facts are true, the “story” as a whole (incorporating various true facts) has been devised or thought up since the time of the interview. By way of a response to this it must be said that the failure to mention the overall basis of a defence will not of itself warrant criticism of a failure to mention undisputed facts which form a constituent element of the defence “story.”

(h) “Confession and avoidance”
  Where the fact relied on involves an admission of the less incriminating part of the prosecution case together with an innocent explanation of the more incriminating part, section 34 permits the drawing of an inference, although the actual inference drawn may be weaker than in a case where the fact relied on and not previously mentioned implies complete innocence: Daly [2002] 1 Archbold News 2, C.A., judgment November 23, 2001 (admission to theft but not of robbery).

Pages 92-96
Topic (9)(Determining a case to answer by reference to the failure to mention a fact relied on at trial
This topic has probably been rendered otiose by the decision in Murray v UK (1996) 22 EHRR 29, 62; see main text at page 106 and noter-up, below. (The reference to Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21, in previous releases of this noter-up was a textual error.)

Pages 96 and 97
Topic (10) (The fact mentioned: “bare bones” or details of the defence case?
Contrary to the proposition stated in the main text that there is nothing in the language of section 34 to exclude from its application any non-disclosure of details where the defendant was forthcoming on the essence of the defence, it is noteworthy that the term “mention,” used in s.34, means “to refer incidentally or briefly to a matter” (composite of the definitions given by Chambers and the Shorter Oxford dictionaries). The word implies the very antithesis of detail. For a general discussion of this issue see above Noter-up to page 75.


Closely related to this issue is the proposition enunciated in Self (Mark Anthony) (1999) unreported, C.A. 98/6128/W2, May 7, that to apply s.34 to minor differences or discrepancies of the kind which may arise in many different ways when a story is told first in interview and then in greater detail in evidence in court would be to extend the ambit of the section far wider than is justified or appropriate. In Hillard [2004] 5 Archbold News 2, C.A., it was stressed that it would be wholly inappropriate to draw an adverse inference from a failure to mention a fact which was not relied on in any way as a part of the defence, but was merely given in evidence at trial as a background matter.
Page 102
Topic (14)(Judge may authorise an adverse inference at own motion
Although there would seem to be nothing inherently objectionable in the judge for the first time raising the issue of an adverse inference where the prosecution have not themselves initially taken any point under s.34, the Court of Appeal, without referring to Khan (see main text), subsequently emphasised the importance in such a case of allowing the defence an opportunity to call evidence or make submissions before giving a s.34 direction. In Self (Mark Anthony) (1999) unreported, C.A. 98/6128/W2, May 7, the judge immediately prior to summing-up raised with counsel a possible discrepancy between the appellant’s account in interview and his evidence at trial, with a view to giving a s.34 direction. The prosecution had not taken any point in cross-examination and gave no encouragement to the judge but the defence were unsuccessful in resisting a direction. The appellant’s conviction was quashed essentially because the discrepancy was either insignificant or too minor to justify applying s.34. In Kerr and Roulstone (2000) unreported, C.A. 1998/07476/X5, January 13, per Lord Bingham C.J., the Crown took no s.34 point in cross-examination and gave no other indication of reliance on the section. The judge gave a s.34 direction without consulting counsel before speeches in accordance with the practice “increasingly adopted,” which meant that the defence had no opportunity either to address submissions to the judge on the appropriateness and applicability of s.34 or to make appropriate submissions to the jury if they failed to persuade the judge against a s.34 direction. Quashing the appellants’ convictions the Court of Appeal entertained the “gravest doubt” as to the applicability of s.34 (there having been no reliance at trial on the hearsay in question), and, further, determined that the judge (i) had treated as assumed that the appellants had failed to mention a fact on which they relied in their defence, instead of directing the jury that it was for them to decide the point, (ii) had misleadingly suggested to the jury that the prosecution were arguing that the appellants could reasonably have been expected to mention the fact in question in their interviews (when the Crown had actually been as surprised as the defence by the s.34 direction), and (iii) had lumped together the positions of the different defendants. The case against the appellants was almost entirely circumstantial and inferential and great care had therefore to be taken in deciding what inferences could be drawn. In the court’s view, the jury had plainly felt some hestitation in convicting the appellants who were the last to be convicted (in their case by majority). It has been suggested that the approach in Khan may be incompatible with the European Convention: see Archbold, para. 15-404). Where neither side wish the jury to draw a s.34 inference the Court of Appeal, in Elder [1999] 9 Archbold News 2 approved the trial judge’s direction in the following terms: “In this case, the prosecution, as well as the defence, invite you not to draw adverse inferences as against either defendant because of their failure to . . . answer questions under caution. It is a matter for you whether you wish to follow this course, but in the circumstances you may well feel that it is a course which you should follow.” 

Pages 102-103
Topic (a)(Essential directions
As demonstrated in (b) of the main text the actual decision of the Court of Appeal in Condron [1997] 1 Cr.App.R. 185, was that although, in Cowan, the five directions in question had been referred to as “essential,” they were no more than important, or “desirable,” and that a failure to give them would not necessarily be decisive in rendering a conviction unsafe or the trial unfair. Even the E.C.H.R. only held the conviction to be unsafe because, in disagreeing with the English Court of Appeal, they believed that the failure to give the direction in question had made a material difference to the outcome. The principle that a misdirection in relation to the drawing of adverse inferences under s.34 will not necessarily render the trial unfair or the conviction unsafe was re-stated in Chenia, The Independent, November 7, 2002, C.A. 


Importance of judge discussing proposed directions with counsel  In Combe-Evans, (2001) unreported, May 1, the Court of Appeal said that had the judge discussed with counsel the section 34 issues in the case the problems which had led to the quashing of the conviction could have been avoided. The judgment is reflected in the preamble to the s.34 specimen direction in the August 2001 issue of JSB specimens, which stresses the desirability of discussing any proposed direction with counsel before closing speeches: (a) to consider whether a s.34 direction should be given at all; (b) to identify the precise fact or facts to which the direction should relate (see main text p.110); (c) to identify the permissible inferences; (d) to consider the terms of the direction; and (e) if necessary to remind counsel of the importance of not giving evidence dressed up as submissions (as to the latter of which see main text p.119). See also Chenia, The Independent, November 7, 2002. C.A., November 1; R v B. (2003) 147 S.J. 1243, C.A. (stressing importance of prior discussion of any directions on s.34, a “notorious minefield”). In Brizzalari, The Times, 3 March 2004, C.A., it was stated that where s.34 is not relied upon in a particular case, it may be sensible for the trial judge to raise with counsel whether a direction not to draw any adverse inference is desirable or necessary. In Hillard [2004] 5 Archbold News 2, the Court of Appeal bemoaned the action of the trial judge as yet another instance of failing to follow the guidance issued by the Court in seeking the assistance of the advocates at the conclusion of the evidence as to whether a section 34 direction was appropriate and, if it was, the nature of that direction. The importance of prior discussion was reiterated in Beckles [2004] EWCA Crim 2766.
Pages 103-108
Topic (b)(The Fifth Essential (etc)

The failure to give a full Condron direction was considered by the E.Ct.H.R. in Beckles and Montague v U.K., (2003) 36 E.H.R.R. 13; The Times, October 15, 2002 and it was held that there had been a violation of Art. 6(1) of the Convention in that, inter alia, the jury should have been directed that they ought not to draw an adverse inference unless satisfied that the applicant’s silence could only sensibly be attributed to his having no answer or none that would stand up to police scrutiny. For this failing, among a number of other criticisms of the summing up to which greater prominence was given in the judgment, the Court of Appeal upon a reference by the Criminal Cases Review Commission quashed the Appellant´s conviction and order a re-trial ([2004] EWCA Crim 2766, 12 November 2003).


In El-Delbi (2003) 147 Sol. Journ. 784, C.A. (20/06/03) it was contended, inter alia, that it was not made plain that an adverse inference could only be drawn if the jury were sure that the reason the defendant failed to mention relevant facts was that he had no answer then or none that would stand up to scrutiny. It was held that on an examination of the whole of the relevant passage of the summing up, the jury must have understood that it was only if the prosecution’s contention that the defendant did not answer questions because he “had not had a chance to prepare his story” was right they that could draw any adverse inference.

 
The importance of stating the fifth essential to the jury was reiterated in Pektar and Farquhar [2004] Crim.L.R. 157, C.A. 
To the end of footnote 296 add:

‘In Everson, supra, para. 14, the judge stated to the jury: “If if (I apologise for coughing the whole time) if, if you think the defendant’s ‘no comment’ answers in his interviews with the Customs (pause) could not sensibly be attributed to his having no answer or none that could stand up to cross-examination, you must not draw any adverse inference from his failure to answer those questions.” Although it was not suggested that, properly construed,  this “sentence of negatives,” as it was termed, contained any misdirection, the appellant complained that it was confusing, unintelligible and punctuated by a long pause. Having listened to the tape, the Court of Appeal regarded the pause as neither particularly long nor disruptive of the flow of the summing-up. The sentence of negatives was a difficult one and undeniably badly expressed and it was most likely that the jury did not understand it and ignored it. However, the immediately succeeding sentences were clear and expressed positively what the judge was trying to say in the sentence and accordingly the jury were not misled by it.’

To footnote 300 insert:

after ‘para. 61’: 

‘See also Beckles and Montague v U.K., The Times, October 15, 2002, in which the ECHR identified the same failing.’

Pages 107 to 108
In Beard [2002] Crim.L.R. 684, C.A. the trial judge, when apparently following the old version of the J.S.B. specimen, erred in directing the jury that if the reasons given by the defendant for staying silent in interview “do not, in your judgment, provide an adequate explanation or you are sure that the real reason for failure to mention a fact was that there was no innocent explanation,” when he should have said “and” instead of “or.” However, it was clear that this was a slip of the tongue and in the context of the summing-up as a whole, it must have been clear to the jury that they should only draw an adverse inference if they were sure that there was no good reason for staying silent and that the real reason for doing so was that there was no innocent explanation to offer. (The reasons given in evidence by the accused’s solicitor for advising silence did not turn out to apply to the questions which had actually been asked.)


The double condition in the final sentence of the old J.S.B. specimen has been dropped from the version of the specimen directions published in August 2001, to be replaced at last by a Condron direction although in language modified supposedly to make it more “juror-friendly.” Thus, the jury should be told that they may draw a s.34 inference against the defendant “only if you think . . . that the only sensible explanation for his failure to [mention the facts on which he now relies] is that he had no answer at the time or none that would stand up to scrutiny”. The new specimen direction, replacing that set out in the main work, is as follows:

  “As part of his defence, the has relied upon (here specify the facts to which this direction applies . . .). But [the prosecution say/he admits] that he failed to mention these facts when he was interviewed about the offence(s). [If you are sure that is so, this/This] failure may count against him. This is because you may draw the conclusion . . . from his failure that he [had no answer then/had no answer that he then believed would stand up to scrutiny/has since invented his account/has since tailored his account to fit the prosecution’s case/(here refer to any other reasonable inferences contended for . . .)]. If you do draw that conclusion, you must not convict him wholly or mainly on the strength of it . . .; but you may take it into account as some additional support for the prosecution’s case . . . and when deciding whether his [evidence/case] about these facts is true. You may draw such a conclusion against him only if you think it is a fair and proper conclusion, and you are satisfied about three things: first, that when he was interviewed he could reasonably have been expected to mention the facts on which he now relies; second, that the only sensible explanation for his failure to do so is that he had no answer at the time or none that would stand up to scrutiny . . .; third, that apart from his failure to mention those facts, the prosecution’s case against him is so strong that it clearly calls for an answer by him . . . . (Add, if appropriate:) The defence invite you not to draw any conclusion from the defendant’s silence, on the basis of the following evidence (here set out the evidence . . .). If you [accept this evidence and] think this amounts to a reason why you should not drawn any conclusion from his silence, do not do so. Otherwise, subject to what I have said, you may do so.”

In Chenia, The Indendent, November 7, 2002, C.A., the trial judge had failed to direct the jury in accordance with the old specimen that they should only draw an adverse inference if they were sure that the real reason for the failure to mention the fact now relied on was that the defendant had no answer or none that would stand up to scrutiny. This was held not to render the trial unfair or the conviction unsafe because having regard to the issues in the case and the directions that were given there was no reasonable possibility that the jury would have drawn an adverse inference against the defendant if they thought that the proferred reason for not answering questions (“not on legal advice,” expressed in a pre-interview prepared statement) might have been true. The old formulation has been criticised as over-cautious and calculated to render s.34 a dead letter (see commentary in Criminal Law Week, CLW/02/40/1), although it is difficult to discern any substantial practical distinction with Condron.


In keeping with the new “juror-friendly” format it is to be noted, as the authors of the JSB directions point out, that although the 1994 Act refers to “inferences, it is thought that juries will more readily understand “conclusions,” the word used in the direction. There is a further set of instructions relating to the position where legal advice to remain silent is relied upon. It is set out at in the supplementary text to pages 184-189,  below.

Page 108
Topic (b) continued
In Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21 (see in particular paras. 45 and 57) one of the three grounds for quashing the appellant’s conviction was that the trial judge had failed to give a Condron direction.

To footnote 309, add:

‘and see also Everson, supra, para. 25.’

Topic (c)(Direction that adverse inference from failure to mention cannot on its own prove guilt
In the light of the decision of the E.Ct.H.R. in Murray v U.K. (1996) 22 E.H.R.R. 29 (see below pp.244-245) the J.S.B. specimen directions issued in August 2001 now require (as anticipated in Everson [2001] EWCA Crim 896, at para. 25) that the jury should be directed that if they do draw a s.34 inference, they are not to convict “wholly or mainly on the strength of it” but might “take it into account as some additional support for the prosecution’s case”. See Pektar and Farquhar [2004] Crim.L.R. 157, C.A.
Page 109
Title of topic (d) should more appropriately read: “Question whether jury must be satisfied that a prima facie case has been adduced as a condition for drawing an inference under section 34”

Page 110

Topic (d) continued

In Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21, one of the three grounds for quashing the appellant’s conviction was the failure to direct the jury that they must find there to be a case to answer before they could draw an adverse inference. In so deciding, the court acknowledged that the logic of Doldur (now reported at [2000] Crim. L.R. 178) was compelling when considered on its own but that the court in Doldur had overlooked the judgment of Stuart-Smith L.J. in Condron (para. 51). Confusingly, however, the Milford court had themselves earlier acknowledged (at paras. 48 and 49) that it was exclusively the principle that an adverse inference was permissible if the silence could only sensibly be attributed to the defendant having no answer or none that would stand up to cross-examination which Stuart-Smith L.J. had imported from Cowan into section 34. The requirement under section 35 for a prima facie case had not been so applied by him to section 34. The Milford court further relied initially (at para 57) on Condron v. U.K. However, counsel for the Crown reminded the court that in Condron v. U.K. the European Court of Human Rights had stated that they did not need to take a stand on the issue (see argument on finalising the transcript). In response Potter L.J. stated that in his view the European Court had effectively ruled that the establishment of a prima facie case was necessary: “Not from that paragraph, but because it  asserts without  qualification that  the requirements in Murray v. U.K. [(1996) 22 E.H.R.R. 29] apply which are that he should not wholly or mainly be convicted. I have deliberately put it in terms of prima facie case because that is the way that the English courts have spoken about it. But it seems to me to be quite clear on a persual of Condron v. U.K. that the effect of their emphasising Murray is at least to require the prima facie case.” Whatever might be the precise impact of the reasoning in this sentence it is quite clear that Murray v. U.K. does lay down a prima facie requirement.


Also subsequently to Doldur, in Gill [2001] 1 Cr.App.R. 160, the appellant’s conviction was quashed on the ground, amongst others, that the jury were not directed that they had to be satisfied that a case to answer had been established as a condition for drawing an inference under s.34. Citing this decision, and the weight of authority, as against Doldur, the authors of the August 2001 JSB specimen directions have adopted the cautious approach of “not giving any hostages to fortune” (see the authors’ note 16) and have retained the direction, albeit in its revised “juror-friendly” format requiring that the case against the defendant must be “so strong that it clearly calls for an answer”. The importance of directing the jury that they had to be satisfied that a prima facie case has been adduced as a condition for drawing an adverse inference was reiterated in Pektar and Farquhar [2004] Crim.L.R. 157, C.A. 


In Chenia, The Independent, November 7, 2002, C.A. it was held that the failure to direct the jury not to draw an inference unless they were satisfied that the prosecution had independently established a case that called for an answer did not vitiate the safety of the conviction or render the trial unfair because on the facts no reasonable jury could have concluded that the prosecution evidence did not raise a case to answer, no submission having been made.


The requirement for a case to answer as a condition for drawing a s.34 inference would seem be met if it exists at the time of trial even though it is not met at the time of the interview. This is the apparent effect of Howell [2003] EWCA Crim 1, January 17; Criminal Law Week, CLW/02/06/1, where the appellant had been advised by his solicitor to answer no questions because the victim, who was in hospital with life-threatening injuries, had not given a signed statement. The Court of Appeal took the view that that did not constitute a proper reason for advising silence.

To footnote 319, add:

‘See also Stevens (1999) unreported C.A. 98/5111/X5, February 9; R v B. (2003) 147 S.J. 1243, C.A., 23 October (judge referred to “umpteen” facts on which the defendant relied, without identifying them); Pektar and Farquhar [2004] Crim.L.R. 157, C.A; Webber [2004] 1 W.L.R. 404, H.L. (per Lord Bingham of Cornhill reiterating the importance of observing the statutory safeguards, framing careful directions and taking care to identify the specific facts relied on at trial which were not mentioned during questioning); Beckles [2004] EWCA Crim 2766 (conviction quashed). In Everson, supra, para. 18, the court accepted that the judge should have spelled out with more precision the facts to which the direction related but held that there was no unfairness because the facts which the appellant had materially failed to mention must have been clear to the jury from prosecuting counsel’s cross-examination and from the summing-up. The court could see no basis for supposing that the jury may have held against the appellant his failure to mention matters which he could not have mentioned, for instance because they related to topics which were not put to him by the officers.’

Topic (f)(Importance of complying with standard directions
Jennings and Emanuel, “Adverse Inferences from Silence(an Update,” [2001] 9 Archbold News, November 30, 6, at p.8, purport to detect in Court of Appeal decisions on non-direction as to s.34 inferences two schools of thought, a permissive approach and a strict one, citing Everson [2001] EWCA Crim 896, Milford [2000] Crim.L R. 330, and Francom (2000) The Times, October 24, as “examples of a disturbing trend, where even though the judge has omitted crucial directions, the Court has decided that the jury would not have been influenced by the failure, and therefore the conviction is still safe.” In Milford, however, one of the three grounds on which the appeal was allowed was the failure to give a full direction on the fact that the silence was on legal advice (see Noter-up, p.7), and in Everson it was held that the non-direction did not prejudice the appellant’s case because other directions clearly expressed what the judge was trying to say in the defective sentence in question. A similar approach was adopted in Chenia, The Independent November 7, 2002, C.A., in which the failure to give requisite directions was held not to have vitated the conviction having regard to the issues in the case, the directions which were given and the fact that there was no realistic possibility that the jury could have held the accused’s silence against him while also thinking that he might have had an innocent explanation. For criticism of Francom, see main text, at pp. 118-119. See also Sylvester and Walcott v R, 66 J.C.L. 397, C.A., in which quashing a conviction for failure, inter alia, to give a proper s.34 direction in relation to an alibi advanced for the first time at trial, the court noted the “groundswell of concern amongs many trial judges . . . at what is seen as the ever-increasing number of warnings that have to be given to juries even in factually straightforward cases” (para. 145) against which “succinct and lucid exposition of the real issues becomes ever more difficult” (cited in commentary at C.L.W. 02/36/1). In Bresa, CLW/05/22/5, C.A. (judgment 26.6.05) it was observed by the Court of Appeal that s.34 is a notoriously difficult area and, whilst the J.S.B. guidelines are only guidelines and need to be tailored to the particular facts of the case, it is critical that the key features of the guidelines appear in any direction, and it is the safer course to follow them as nearly as the circumstances of the case allow. Thus, the judge should avoid statements such as “it is open to you to conclude as the prosecution suggests that the reason the defendant did not say those things at the time was because they simply had not occurred to him at the time, that he had, in effect, made them up at the time,” which tend to suggest to the jury that they should conclude on any view that the defendant had made up the defence. (Cf. Downie [2003] EWCA Crim 3772; 03/2028/B1; 3.12.03). Approval of the permissive approach was given in Boyle and Ford (2006) 150 S.J. 1151, CA (25 August) where the Court of Appeal said that it was unnecessary to take an “absolutist” approach and automatically quash any conviction where it was demonstrated that a direction as to s.34 was defective when judged by modern standards (as suggested in Condron v UK (2000) 31 EHRR 1, and Beckles v UK 36 EHRR 162(13). Referring to Petkar and Farquhar [2004] 1 Cr.App.R. 270(22), CA, Beckles [2005] 1 WLR 2829, CA, Steel, Whomes and Corry [2006] EWCA Crim 195, and Adetoro [2006] EWCA Crim 1716, the court stressed that the essential question in any case should be whether the misdirection had caused an injustice and whether the court was satisfied that the conviction was nonetheless safe. When determining the safety of the conviction, it might assist to compare how the case was in fact left to the jury with how it would have been left to the jury if a proper direction had been given, and to assess whether the jury would have been bound to convict if a proper direction had been given.


In T. v Director of Public Prosecutions (2007) 171 JP 605, DC (July 10) the court stated that if the defendant’s explanation for not having mentioned a fact on which he has relied and which he could reasonably have been expected to mention was not a reasonable one, the correct approach is to consider whether the proper inference to be drawn is that he is guilty.  The editor of Criminal Law Week trenchantly characterises this “as a crude way of expressing what should be a rather more sophisticated reasoning process, not lease because a conviction may not be based solely on an adverse inference” under the section: CLW 07/42/01.

Page 111
Insert new section:

(h) Confession and avoidance: appropriate direction where admission of less incriminating part of the prosecution case is accompanied by an explanation for the more incriminating part


Where the fact relied on involves an admission of the less incriminating part of the prosecution case together with an innocent explanation of the more incriminating part, section 34 permits the drawing of an adverse inference, although the actual inference drawn may be weaker than in a case where the fact relied on and not previously mentioned implies complete innocence: Daly [2002] 1 Archbold News 2, C.A. (judgment November 23, 2001: see above p.3). In the latter case the appellant had admitted to being a thief, but not to being a robber, and it was held that the direction to the jury ought to have alerted them to the need to consider the possibility that the appellant’s silence may have had as much to do with the fact that he did not wish to incriminate himself even in a relatively minor offence (ie theft), as with not having an innocent explanation for the allegation or robbery or not having one that would stand up to scrutiny.

Page 112
Topic (b)(Direction where defence proffer exculpatory explanation for silence
The August 2001 JSB specimen reads:

 “The defence invite you not to draw any conclusion from the defendant’s silence, on the basis of the following evidence [here set out the evidence . . .]. If you [accept this evidence and] think this amounts to a reason why you should not draw any conclusion from his silence, do not do so. Otherwise, subject to what I have said, you may do so.” 

The requirement to remind the jury of the evidence on the basis of which they are invited not to draw any inference (ie conclusion) from the defendant´s silence was reitereated in Pektar and Farquhar [2004] Crim. L.R. 157, C.A. However, a judge is not obliged to draw the jury´s attention to matters which might have explained a failure to mention a fact relied on by the defendant (eg an 18-year-old’s fear of incriminating his father who was on the run) where the defendant had given evidence as to why he had followed his solicitor´s advice to remain silent (evidence about which the jury had been reminded) and that evidence did not refer to those matters: Gray (John) (2004) 148 S.J. 665, C.A.

Page 112
Topic (c)(Reasons endorsed by the Court of Appeal
Broadly relying on Roble [1997] Crim.L.R. 449, it may be a useful stratagem, where there has been a “no comment” interview on legal advice, for defending counsel in cross-examination of a relevant police officer to obtain confirmation “on the basis of your experience” that (a) it is the usual practice for the police to give solicitors attending on clients at the police station full disclosure of the evidence in their possession at that stage; (b) that solicitors or their representatives customarily consult with their clients prior to interview; (c) that in every case the solicitor will have to determine whether to advise the client to answer questions or, on the other hand, to give “no comment” responses; (d) that the determination will often depend on whether there has been reasonably full disclosure because without it solicitors cannot usefully advise their clients; and (e) that even though the police may have disclosed all the facts in their knowledge, still other facts may emerge later which alter the whole complexion of the case, something which no one, police officer or solicitor, can anticipate. These uncontentious propositions provide a framework for stressing in argument to the jury that at the investigative stage solicitors can in effect never be in a position to give fully informed advice.

Page 117

Topic (d)(Jury directions on non-material silence
Notwithstanding the rule in McGarry the Court of Appeal has since pointed out that where s.34 is not relied upon in a particular case it may be sensible for the trial judge to raise with counsel whether a direction not to draw any adverse inference is desirable or necessary: Brizzalari, The Times, 3 March 2004, C.A.

Page 125

To the end of footnote 386 add:

“The provision was re-issued unchanged and with the same number in the 2003/2004 edition.”

Page 125

To the end of footnote 389 add:

“C10.5B was re-issued as C10.11 in the 2003/2004 edition.”

Pages 129
Topic (b)(The “offence charged” 
In Compton (2003) 147 Sol. Jour. 24, C.A. (judgment December 11, 2002) it was held not to be necessary that the offence specified by the officer and the offence charged in the indictment should be identical. It was sufficient that the defendant should know the “offence-context” in which the request was made and that any answer given would not be used against him in a different offence context. Where, therefore, the officer had specified drug trafficking, and the offence charged was conspiracy to suply drugs, the conditioin was satisfied.

Page 130

Topic (4)(Time and place of a significant failure or refusal
C10.5A and C10.5B in the 1995 code have been re-issued as C10.11 in the 2003/2004 edition. C.11.1 has not changed its number or content.

Page 133

Topic (2)(Determination of mental disorder and mental handicap 

In the 2004 edition C1.4 has been amended to state: “If an officer has any suspicion, or is told in good faith, that a person of any age may be mentally disordered or otherwise mentally vulnerable, in the absence of clear evidence to dispel that suspicion, the person shall be treated as such for the puposes of this Code. . . .”’ Note for Guidance 1F includes the statement: ‘“Mentally vulnerable” applies to any detainee who, because of their mental state or capacity, may not understand the significance of what is said, of questions or of their replies.’ The reference to Note for Guidance C1F in the main text should have been to C1G.

Page 134

footnote 412:

Note C1G remains with that number in the 2003/2004 edition.

Page 136

footnote 420:

C3.9 is now C3.15 in the 2003 edition. C9.2, re-issued in the 2004 edition as C9.5, now provides: “The custody officer must make sure a detainee receives appropriate clinical attention as soon as reasonably practicable if the person: (a) appears to be suffering from physical illness; or (b) is injured; or (c) appears to be suffering from a mental disorder; or (d) appears to need clinical attention. . . .”

footnote 421:
C3.18 is now C3.24 in the 2003/2004 edition.

footnote 422:
C2.4 in the 1995 code has the same number in the 2004 edition but now also provides that the solicitor or appropriate adult must be permitted to consult the custody record at any other time (apart from arrival at the police station) while the person is detained.

Page 137

footnote 423:

C3.11 is note C3.17 in the 2004 edition.

footnote 424:

C3.18 is now C3.24 in the 2004 edition.

footnote 425:

C3.12 is now C3.18 (slightly amended) in the 2004 edition.

footnote 426:

C3.18 is now C3.24 in the 2004 edition.

footnote 427:

Note C8A is now C9B in the 2004 edition.

footnote 428:

C8.2 remains with that number in the 2004 edition but the provision now refers to “approved restraints” instead of handcuffs and to “mentally vulnerable” rather than “mentally handicapped” persons.

footnote 429:

Note C11B is now C11C in the 2004 edition, with the reference to ‘mentally handicapped’ changed to “mentally vulnerable.”

footnote 430:

C11.14 remains with that number in the 2004 edition, but with the reference to “mentally handicapped” changed to “mentally vulnerable.” 

Page 138

footnote 434:

C1.7(b) is re-issued in the 2004 edition, with the reference to “mentally handicapped” changed to “mentally vulnerable.”

footnote 435:

Note C1C is now Note C1B in the 2004 edition. 

footnote 436:

Note C1E is now Note C1D in the 2004 edition, with the reference to “mentally handicapped” changed to “mentally vulnerable.”

Page 139
footnote 438:

Note C1F remains with that number in the 2004 edition.

Page 139
footnote 438:

C11.16 is now C11.17 in the 2004 edition.

Pages 141 to 144
Topic (8)(Rôle of police surgeons in assessing mental disorder and fitness for interview
In contrast with the old code, in which the only reference to the police surgeon’s role in assessing fitness of suspects for interview was in relation to drink or drugs (C12.3 and Note C12B) the 2004 edition provides in C12.3:( “Before a detainee is interviewed the custody officer, in consultation with the officer in charge of the investigation and appropriate health care professionals as necessary, shall assess whether the detainee is fit enough to be interviewed. This means determining and considering the risks to the detainee’s physical and mental state if the interview took place and determining what safeguards are needed to allow the interview to take place. See Annex G. The custody officer shall not allow a detainee to be interviewed if the custody officer considers it would cause significant harm to the detainee’s physical or mental state. Vulnerable suspects listed at C11.18 shall be treated as always being at some risk during an interview and these persons may not be interviewed except in accordance with C11.18 to C11.20.” Annex G, entitled “Fitness to be interviewed,” contains “general guidance to help police officers and health care professionals assess whether a detainee might be at risk in an interview” (para 1). A detainee may be at risk in an interview if it is considered that: (a) conducting the interview could significantly harm the detainee’s physical or mental state; (b) anything the detainee says in the interview about their involvement or suspected involvement in the offence about which they are being interviewed might be considered unreliable in subsequent court proceedings because of their physical or mental state (para 2). In assessing whether the detainee should be interviwed, the following must be considered: (a) how the detainee’s physical or mental state might affect their ability to understand the nature and purpose of the interview, to comprehend what is being asked and to appreciate the significance of any answers given and make rational decisions about whether they want to say anything; (b) the extent to which the detainee’s replies may be affected by their physical or mental condition rather than representing a rational and accurate explanation of their involvement in the offence; (c) how the nature of the interview, which could include particularly probing questions, might affect the detainee (para 3). It is essential health care professionals who are consulted consider the functional ability of the detainee rather than simply relying on a medical diagnosis, e.g.l it is possible for a person with severe mental illness to be fit for interview (para 4). Health care professionals should advise on the need for an appropriate adult to be present, whether reassessment of the person’s fitness for interview may be necessary if the interview lasts beyond a specified time, and whether a futher specialist opinion may be required (para 5). When health care professional identify risks they should be asked to quantify the risks. They should inform the custody officer whether the person’s condition is likely to improve and will require or be amenable to treatment and indicate how long it may take for such improvement to take effect (para 6). The role of the health care professional is to consider the risks and advise the custody officer of the outcome of that consideration (para 7). The health care professional’s determination and any advice or recommendations should bge made in writing and form part of the custody record (ibid.). Once the health care professional has provided that information, it is a matter for the custody officer to decide whether or not to allow the interview to go ahead and, if the interview is to proceed, to determine what safeguards are needed (para 8). Nothing prevents safeguards being provided in addition to those required uner the code (ibid.). An example might be to have an appropriate health care professional present during the interview, in addition to an appropriateadult, in order constantly to monitor the person’s condition and how it is being affected by the interview (ibid.).

Page 142
footnote 451: 

C3.9 is now C3.15 in the 2004 edition with the reference to ‘mentally handicapped’ changed to “mentally vulnerable.” The reference to C1.4 in the text of the footnote was an error and should have been to C9.2. The latter is now replaced by C9.5 in the 2004 edition.

Page 144
Topic (F)(Juveniles
The principle that the circumstances of the individual accused must be taken into account in deciding what could reasonably have been expected of him has particularly sensitive application to juveniles. Thus, in T. v Director of Public Prosecutions (2007) 171 JP 605, DC (10 July) it was a highly material consideration in determining whether an inference could properly be drawn that the accused was a 13-year-old boy who was acting on legal advice in producing a prepared statement and thereafter making no comment.
footnote 464:
C1.5 retains its number and content in the 2004 edition.

Page 145
footnote 467:
C3.18 becomes C3.24 in the 2004 edition.

footnote 469:
Note C3C retains its number and content in the 2004 edition.

footnote 471:
C3.18 becomes C3.24 in the 2004 edition.

footnote 472:
C3.9 becomes C3.15 in the 2004 edition.

footnote 473:
C3.18 becomes C3.24 in the 2004 edition.

footnote 474:
C2.4 becomes C2.4 and C2.4A in the 2004 edition. The entitlement to consult the custody record is now continuous while the person is detained.

Page 146
footnote 475:
C3.11 becomes C3.17 in the 2004 edition.

footnote 476:
C3.18 becomes C3.24 in the 2004 edition.

footnote 479:
C3.12 becomes C3.18 in the 2004 edition.

footnote 480:
C3.18 becomes C3.24 in the 2004 edition.

footnote 481:
C8.8 retains its number and content in the 2004 edition.

footnote 483:
C8.12 becomes C8.10 in the 2004 edition.

footnote 483:
Note C8A becomes C9B in the 2004 edition.

Page 147
footnote 487:
Note C11B becomes C11C in the 2004 edition.

footnote 488:
C11.14 becomes C11.15 in the 2004 edition.

Page 148
footnote 493:
C11.14 becomes C11.15 in the 2004 edition. C11.1 retains its number and content.

footnote 494:
Annex C1 becomes C11.18 in the 2004 edition.

footnote 495:
Annex C3 becomes C11.20 in the 2004 edition.

footnote 496:
Now C11.15, C11.1 and C11.18 in the 2004 edition.

footnote 497:
Annex C, Note C1, is replaced by Annex G, note E3 in the 2004 edition.

Page 149
footnote 498:
C1.7(a) retains the same number and content in the 2004 edition.

footnote 500:
Now C1B in the 2004 edition.

footnote 502:
Now C1C in the 2004 edition.

footnote 503:
C1F retains the same number in the 2004 edition.

Page 151
footnote 512:
C11.16 becomes C11.17 in the 2004 edition.

footnote 513:
In the text of the footnote this was incorrectly given as C11A of the 1995 edition instead of C11B. It becomes C11C in the 2004 edition.

Page 152
Topic (5)(Interviews at school

footnote 517:
C11.15 becomes C11.16 in the 2004 edition.

footnote 518:
C11C becomes C11D in the 2004 edition.

Topic (G)(Persons under the influence of drink or drugs
The prohibition against interviewing persons under the influence of drink or drugs is now expressed as relating to persons who appear “unable to understand what is happening because of the effects of drink, drugs or any illness, ailment or condition” (emphasis supplied) and is now contained in C11.18 of the 2004 edition. The paragraph comes under a head captioned “Vulnerable suspects(urgent interviews at police stations.” To invoke the exception in the case of special urgency the officer of superintendent’s rank or above must be satisfied that the interview would not significantly harm the person’s physical or mental state.

footnote 520:
The provision is now contained in C11.18 of the 2004 edition, applying C11.1, ibid. Annex G of the 2003 edition sets out guidance to help police officers and health care professional assess whether a detainee might be at risk in an interview (see noter-up on pages 141 to 144).

footnote 521:
C11.20 of the 2003 edition.

footnote 522:
C11.19 of the 2003 edition.

footnote 523:
Annex C, Note C1, in the 1995 version has been replaced by C11C in the 2004 edition but the new note applies only to “juveniles or people who are mentally disordered or otherwise mentally vulnerable.”

Page 153
footnote 526:
C11.1 retains its number and content in the 2004 edition.

Page 154
footnote 528:
C6.6 retains its number and content in the 2004 edition.

footnote 529:
Cf C6.8 of the 2004 edition which states: “A detainee who has been permitted to consult a solicitor shall be entitled on request to have the solicitor present when they are interviewed unless one of the exceptions in [C]6.6 applies.” The effect of the deletion is not completely clear.

Page 157
Topic (v)(Legislation consequent on Murray:
The effect of the restrictions are set out in Annex C to the 2004 edition of PACE Code of Practice C, “Restriction on drawing adverse inferences from silence and terms of the caution when the restriction applies.” Where a detainee has requested legal advice but is permitted to be interviewed without being given access to a solicitor because of the application of Annex B, Annex C precludes the drawing of adverse inferences (C6.6(a) and Annex C.1). It is pointed out in C6.6 that the restrictions on drawing adverse inferences from silence in Annex C do not apply where a nominated solicitor who has been asked for cannot be contacted, does not wish to be contacted or has declined to attend and the detainee has been advised of the right to be advised under the duty solicitor scheme but has declined a duty solicitor, because the detainee is allowed an opportunity to consult a duty solicitor. Similarly, where a detainee who originally requested a solicitor changes his mind, the restriction will not apply because the detainee is allowed the opportunity to consult a solicitor. In Note C10C of the 2004 edition it is pointed out that the restriction on drawing inferences from silence does not apply to a person who has not been detained and who therefore cannot be prevented from seeking legal advice if they want.

Page 160
footnote 555:
C1A retains its number and content in the 2003 edition.

Page 162
New Topic (c)(Defendant constructively denied legal advice
In Hill [2003] 5 Archbold News 2 C.A. (31/03/03) the defendant was advised to gave a “no comment” interview possibly on the advice of a solicitor who had already given advice to a co-defendant arrested at the same time and who had in the course of her interviews “hinted” that it was the defendant who had been responsible for the drugs, the finding of which had led to their arrests. The judge accepted that there was a possibility of conflict and it was submitted that the defendant’s no comment interview ought to have been excluded on the ground that she had not had the benefit of independent legal advice. It was held that the judge had been correct in refusing to act on what was no more than speculation that the two defendant’s instructions were in conflict and that the solicitor had advised the defendant to say nothing in interview. If the defence wanted the judge to rule on the basis that these were the facts, then the onus was on them to establish them, waiving privilege if necessary. The requirement for evidence as opposed to speculation is uncontroversial, but the court went on to observe that “even if there was a conflict, or the potential for conflict, why should that have affected the advice to say nothing in interview if in fact such advice was given? We can see no possible reason for making the connection.” As the Criminal Law Week commentator observes with some justification, “this is a little naïve. Where a solicitor acts for one suspect in custody, who makes it plain in interview that she is blaming another suspect in custody for any criminality that may have occurred, he is obviously not going to be able to give independent advice to the second suspect.”

Page 162-165
Topic (a)(Fundamental tension between the assumption that the innocent always want to  speak and the presumption that it is reasonable to follow a solicitor’s advice to say nothing
In Beckles [2004]EWCA Crim 2766, 12 November, 2004, at para. 43, Lord Wolfe C.J. nicely expressed the conundrum facing the courts:

“Where the reason put forward by a defendant for not answering questions is that he is acting on legal advice, the position is singularly delicate. On the one hand the Courts have not unreasonably wanted to avoid defendants driving a coach and horses through seciton 34 and by so doing defeating the statutory objective. Such an explanation is very easy for a defence to advance and difficult to investigate because of legal professional privilege. On the other hand, it is of the greatest importance that defendants should be able to be advised by their lawyer without their having to reveal the terms of that advice if they act in accordance with that advice.”

Pages 167-169
Topic (c)(Prediction that defence will need to adduce evidence explaining reasons for advising silence in order to avert an adverse influence
See also Hill [2003] 5 Archbold News 2 C.A. (31/03/03), discussed in noter-up to page 161; Howell [2003] Crim.L.R. 405; [2003] EWCA Crim 1, January 17; Criminal Law Week, CLW/02/06/1, C.A., considered in detail in noter-up to page 183 (suggesting one or two reasons which might properly warrant advice not to answer questions and listing a range of others which would not); Robinson [2003] EWCA Crim 2219.


Since the enactment of s.34 there has been a clear schism between two schools of judicial thought concerning the impact of evidence as to legal advice to the suspect to answer no police questions. On the one hand there are those judges who subscribe to the view that juries should be actively discouraged (by suitable “assistance” in the summing-up) from accepting any claim by defendants that in declining to answer police questions they were following legal advice unless the reasons for that advice are explained by the legal representative. This will involve waiving legal professional privilege and will render the reasons liable to scrutiny and comment by the prosecution and judge alike. Such scrutiny will be reinforced by appellate pronouncments on the respectability or otherwise of reasons proffered.  On the other hand, there are those judges(of the highest authority(who maintain that a bare assertion of having followed legal advice may be significant and may suffice to explain the defendant’s silence. The first, robust, school, are driven by the age-old obsession underlying s.34 and its kindred sections, the desire to pressurise the accused to speak. The development of case law on the two positions since publication of the main volume is deferred to the noter-up text on pp.183-187, below.

Pages 172
Topic (f)(The problem of hearsay
It has been pointed out that the fact that a defendant was acting on legal advice in answering no questions may be adduced in one or more ways (see Emanuel and Jennings (“Legal Advice to Remain Silent”, [2004] 5 Archbold News 6). The defendant can give evidence of the fact. The legal representative can be called to say so, either live in the witness box or through a “section 9” written statement (CJA 1967, s.9). The tape transcript will be admissible in proof of the fact that at the beginning of the interview the defendant said “I am making no comment on legal advice.” Similarly the transcript will be admissible to prove that at the outset of the interview the legal representative stated that the client had been advised to make no comment. 

Page 173
footnote 592:
Add on 

“For a useful article see Andrew Keogh, ‘No comment interviews(a lawyer’s survival kit,’ 152 N.L.J. 1882.”

Pages 173-174
Topic (iii)(Solicitor’s damaging statement of advice announced at beginning of interview
Fitzgerald, incorrectly cited in the main volume as dating from 1994, is in fact reported at [1998] 4 Archbold News 2, C.A. 9702011 W5, 6 March 1998. The court’s reasoning formed the subject of a critique in a review of the main work by Leng in The Howard Journal of Criminal Justice, vol. 41, No. 2, May 2002, pp.211-212. The appellant had argued against the admissibility of the remark in that it had “emanate[d] entirely from the solicitor’s own mind. It was not, in any sense, an admission made by the defendant and it had no pobative value, but was only prejudicial and only the defendant, not his solicitor, could waive privilege in relation to it. . . . [T]he statement was an expression of personal concern by the solicitor, and was therefore of no relevance. In any event it was no more than hearsay, indicating prejudicially, a connection between the defendant and the other two men who were then in custody. There was . . . no exception to the hearsay rule within the principle of Christie [1914] AC 545, because that which was said was not an accusation, still less did it call for an answer from the defendant.” Moreover, there was no clear waiver by the client of the privilege of lawyer-client communications. In giving judgment the court appear to have been implying that as there had been a consultation between the defendant and the solicitor there must have been broad agreement as to what the solicitor would say at the beginning of the interview on the basis of instructions given. Although the court did not in terms say so the appellant’s reading of Christie was incorrect because the principle is not restricted to the making of “accusations” in the presence of the accused, but clearly embraces any adverse statement. The statement itself was potentially damaging because on one interpretation the defendant had been involved but did not want to talk to police out of fear of his confederates, a scenario inconsistent with his defence of innocent presence in the area. On the other hand, it could have meant, in his favour, that he was present in the area for an innnocent purpose but happened to see and recognise the perpetrators as persons known to him.

Page 175

Topic (iii)(Confirmation by solicitor that accused was advised to be silent
The confirmation may also be adduced in the form an agreed statement read to the jury under s.9 of the Criminal Justice Act 1967 where the prosecution are content not to cross-examine. Since they will arguably have no legitimate basis for pursuing cross-examination which seeks to penetrate the cloak of privilege if the statement merely confirms the fact of the advice to be silent, there would seem to be no proper basis for refusing consent under s.9.


In T. v Director of Public Prosecutions (2007) 171 JP 605, DC (10 July) the court issued a warning to solicitors who were proposing to represent the defendant at trial to consider the possibility that they may end up as a witness of fact if they also advised the defendant at the police station, and that they should not rely on a pre-trial review form as a guarantee that no issue under section 34 will arise at trial. It is for them to make their own independent judgment.

Topic (iv)(Waiver
David Emanuel and Anthony Jennings QC ((2004) 5 Archbold News, June 15, p.6) have suggested that the only legitimate area of cross-examination once privilege has been waived goes to the advice that was given rather than the nature of the instructions given but they concede that where the advice was based on the instructions it may well be arguable that what the defendant said may properly be elicited. Their identifying of this distinction anticipated the analysis by the Court of Appeal in Loizou (2006) 150 S.J. 1187, CA, where the appellant, on being asked in examination-in-chief why he had not answered questions in interview and had explained that he had done so on the advice of his solicitor, was held to have waived privilege because he had then gone on to volunteer what that advice had been. Declaring that Bowden [1999] 1 WLR 823, CA, was not authority for the proposition that further disclosure was always required once there had been a partial waiver of privilege, the court expressed the view that once there has been a waiver of privilege, the extent to which the defendant could be required to disclose further details of the legal advice would be a question of fairness and would depend on whether a lack of further details would be capable of creating a misleading impression before the jury. Whether the evidence, without further details, created a misleading impression or risked doing so would depend on the issue before the jury. However, where that issue was whether the defendant’s reason for exercising his right of silence was genuine reliance on legal advice rather than because he had no satisfactory explanation to give, it would be potentially misleading for the jury only to have before them the defendant’s answers in chief without further evidence, potentially elicited by the prosecution in cross-examination, as to the context of that advice.


In R. v. Hall-Chung (2007) 151 S.J. 1020, C.A. (26/07/2007) the defendant’s solicitor stated in the defendant’s presence that no questions would be answered in interview, and then gave the reasons or grounds on which advice to that effect had been given to the defendant. It was held that privilege had been waived by the defendant through the mouth of his agent acting within the scope of his authority, but the court pointed out that judges should not assume that the prosecution would be entitled to take advantage of a waiver wherever there had been a waiver in law. They had to exercise an independent judgment as to whether it would be fair to permit the prosecution to exploit the waiver. The circumstances in which privilege had been waived were factors for a judge to consider when deciding whether evidence should be excluded under the Police and Criminal Evidence Act 1984, s.78. (R. v. Bowden [1999] 1 W.L.R. 823, C.A., R. v. Wishart and Boutcher [2005] EWCA Crim. 1337) May 12, 2005, C.A., and R. v. Loizou [2006] 9 Archbold News 2, C.A. considered). 

Insert new section:

(ivA) Impropriety of cross-examining with a view to eliciting waiver If privilege is not waived in the first instance a defendant should not be asked questions designed to induce waiver, either in cross-examination by the prosecution or by the judge. The rule has a well-established pedigree preceding the enactment of s.34. In Wilmot (1989) 89 Cr.App.R. 341, it was held to be improper for prosecuting counsel to ask the appellant if he had mentioned his trial defence to his solicitor at the police station since this was to place him in an impossible position and would have rendered any answer inadmissible in any event. In Beckles [1999] Crim.L.R. 145 (unreported on the point), it was held that the trial judge should not have asked the appellant in the presence of the jury if he would be prepared to tell the court what his solicitor had said to him about no answering questions, since this amounted to applying pressure to waive privilege. In Lewis Thomas P [2002] EWCA Crim 1388 the conviction was actually quashed where, after the appellant had stated that he had been advised by his solicitor to make no comment, prosecuting counsel, with no objection from defence counsel, asked him in the presence of the jury if he would allow access to his solicitor´s police station notes and, when he refused, the judge reiterated the question also to be met by a refusal. It was observed that legal professional privilege was such a vital matter that in a criminal trial that it needed to be jealously guarded against improper intentions. Again, in Wishart and Boutcher [2005] EWCA Crim 1337, the defendant did not volunteer the reasons for the advice but only revealed what was said by the solicitor in order to rebut an allegation of recent fabrication made by the prosecution in cross-examination. There was held to have been no waiver of privilege because there could have been no way for the defendant to deal with the question asked by the prosecution other than by revealing the reasons for the advice. 

Topic (v)(Reliance by defendant on reasons given by solicitor in interview for advising silence
Bowden seems to imply that waiver is made if the defendant seeks to rely on reasons expressed on tape, but not otherwise. What if the defendant expressly disavows reliance on the reasons? The passage in Bowden presumably gives the defendant that right. To give effect to the right of disavowal the defendant would presumably have the right to insist on editing out the reasons from the transcript. Emanuel and Jennings ((2004) 5 Archbold News, June 15, p.6) cite the opinion of the Court of Appeal in Bowden that while the parties might agree to edit them out, “the prosecution would have been within their rights to insist on that part remaining and therefore privilege being waived”. The rationale of this is presumably that a solicitor who states the reasons in the interview must be taken to have been acting on the client´s instructions and that therefore the client in the interview is presumed to waive privilege in having authorised the solicitor to read the reasons into the interview record. But what if the solicitor stated the reasons without obtaining specific instructions. It would be unfortunate if a defendant were to be bound by such a unilateral action with no right to disavow the act. In any event, reiterating advice originally given at p.187 of the present work, Emanuel and Jennings correctly urge that solicitors should be careful to avoid stating the reasons for the advice if they wish to avoid the defendant being construed to have waived privilege and to limit their comments to the fact that they have advised their client to remain silent.

Page 176
Topic (vi)(Effect of relying on reasons during the voir dire 
Emanuel and Jennings ((2004) 5 Archbold News, June 15, p.6) would appear to be incorrect in asserting baldly that privilege will be waived if the reasons are given by the legal representative on the voir dire. In fact, it was made clear in Bowden that this will occur only if the reasons given on the voir dire are repeated in the trial proper.
Topic (vii)(No waiver where solicitor confirms defendant’s private disclosure of trial account 
See now R. v. Seaton, unreported, August 13, 2010, C.A. Despite cases such as Bowden [1999] 1 W.L.R. 823, C.A. (CLW/99/07/4), which assumed that Wilmot, 89 Cr.App.R. 341, C.A., had decided that the voluntary giving of evidence by the defendant as to his communications with his solicitor in order to rebut an allegation of recent fabrication entailed no waiver of legal professional privilege, Wilmot is not authority to that effect. Instead, it is authority for the proposition that a defendant who volunteers such evidence does not breach privilege because the privilege is his to waive (considering also Condron (Karen) and Condron (William) [1997] 1 Cr.App.R. 185, C.A., Wishart and Boutcher, unreported, May 12, 2005, C.A. ([2005] EWCA Crim. 1337), and Loizou [2006] 9 Archbold News 2, C.A. (CLW/06/34/14)). A proper analysis of the authorities leads to the following conclusions: (i) the privilege is of paramount importance; there is no question of balancing it against other considerations of public interest (R. v. Derby Magistrates’ Court, ex p. B. [1996] A.C. 487, H.L.); therefore (ii) in the absence of waiver, no question can be asked which intrudes upon it; if a suggestion of recent fabrication is being pursued at trial, a witness, including the defendant, cannot, unless he has waived privilege, be asked whether he told his lawyer what he now says is the truth; such a question would require him either to waive his privilege or incur criticism for not doing so; if any such question is asked, the judge must stop it, tell the witness directly that he need not answer it, and explain to the jury that no one can be asked about things which pass confidentially between him and his lawyer; for the same reasons, in the absence of waiver, the witness cannot be asked whether he is willing to waive his privilege; however, (iii) the defendant is perfectly entitled to open up his communications with his lawyer, and it may sometimes be in his interests to do so, e.g. to rebut a suggestion of recent fabrication or to adduce in evidence the reasons he was advised not to answer questions; if he does so, there is no question of breach of privilege because he cannot be in breach of his own privilege; what is hap​pening is that he is waiving privilege; (iv) if the defendant does give evidence of what passed between him and his solicitor, he is not thereby waiving privilege generally, i.e. he does not automatically make available to all other parties everything that he said to his solicitor, or his solicitor to him, on every occasion; he may well not even be opening up everything said on the occasion of which he gives evidence, and certainly not on topics unrelated to that of which he gives evidence; the test is fairness or the avoidance of a misleading impression or both; (v) if a defendant says that he gave his solicitor the account now offered at trial, that will ordinarily mean that he can be cross-examined about exactly what he told the solicitor on that topic and, if the comment is fair, another party can comment upon the fact that the solicitor has not been called to confirm something which, if it is true, he easily could confirm; if it is intended to pursue cross-examination beyond what is evidently opened up, the judge should be invited to rule on the proper ambit of such cross-examination; (vi) a defendant who adduces evidence that he was advised by his lawyer not to answer questions, but goes no further than that, does not thereby waive privilege, but a defendant who adduces evidence of the content of, or reasons for, such advice, beyond the mere fact of it, does waive privilege, at least to the extent of opening up questions which properly go to whether such reason can be the true explanation for his silence; that will ordinarily include questions relating to recent fabrication, and thus to what he told his solicitor of the facts now relied upon at trial (Bowden and Loizou):
Insert new section:


(x) Direction on privilege Doubtlessly inspired by the latest tendency to restrict the application of section 34 manifested in Beckles [2004] EWCA Crim 2766, the Court of Appeal have held that where a defendant did not answer questions in interview, and at trial explained his silence on the basis that he was acting in reliance on advice given to him by a solicitor, but did not specify the reasons behind the advice, the judge must emphasise the defendant’s right to privilege in relation to communications between him and his solicitor, rather than undermining that right: Bresa (Adem), [2005] EWCA Crim 1414; case No. 200404691/C1, May 26, Waller LJ and Hedley and Royce JJ) CLW/05/22/5; cf. Downie [2003] EWCA Crim 3772 (03/2028/B1; 3.12.03; identical point, same trial judge, appeal dismissed. The implications of the decisions in Beckles and Bresa are considered below under the supplementary text to pages 184-189.

New Topic (h)(Requirement for evidence of giving of advice to say nothing
There can be no requirement for a direction to the jury that they should draw no inference if the reason for silence has been genuine reliance on legal advice without an evidential basis for such a reason. In El-Delbi (2003) 147 S.J. 784, C.A. (20/06/03) where it was contended on appeal that it had not been made plain that no inference should be drawn if the reason for silence had been genuine reliance on legal advice the appellant had never in fact asserted that a reason for silence was such reliance.

Page 183
Topic (c)(Reasons endorsed by the Court of Appeal
Reference has already been made, in the main volume and earlier in this Noter-up, to the division of opinion between those judges who believe that juries should be discouraged from accepting at face value any claim by defendants that in not answering police questions they were acting on legal advice and those who subscribe to the view that a bare assertion can have validity without necessarily being explained and ought not to be disparaged. The highwatermark of decisions representing the former view is Howell [2003] Crim.L.R. 405; [2003] EWCA Crim 1, January 17; Criminal Law Week, CLW/02/06/1, in which Laws L.J. said: 


“. . . there must always be soundly based objective reasons for silence, sufficiently cogent and telling to weigh in the balance against the clear public interest in an account being given by the suspect to the police. Solicitors bearing the important responsibility of giving advice to suspects at police station must always bear that in mind.” 

Thus, observed the court, the absence of a written statement from the complainant would not be a good reason for silence even if a solicitor so advised silence; nor is the possibility that the complainant might not pursue the complaint a good reason, nor a belief by the solicitor that the suspect will be charged whatever he says. The kind of circumstance which may most likely justify silence will be such matters as the suspect’s condition, or his inability genuinely to recollect events without reference to documentation, or communication with others who may be able to assist his recollection. In a commentary on the decision the editor of Criminal Law Week correctly points out that the views of the Court of Appeal as to what may or may not constitute good reasons cannot possibly bind the tribunal of fact and it is clearly not the case that a judge may direct the jury that any given reason is not, as a matter of law, a reason for not drawing an adverse inference, although the deprecation of a given reason may be a permissible if not a potent weapon in the hands of a trial judge bent on summing up “for the prosecution.” However, the editor makes the wily observation that( 


“. . . the impression given, and no doubt the impression intended, is that solicitors who cannot bring the situation into one of the court’s ‘good reasons’ will be behaving improperly if they advise silence. Experienced solicitors will know that it is not as simple as that. Consideration will have to be given not only to the court’s ‘good reasons,’ but also to whether or not the police have a case of any merit against the suspect, and whether or not just one answer (innocuous on its face) may provide a crucial link in an otherwise defective case.” 

The editor suggests that if advice to be silent is acted on the decision makes it that much more likely than an adverse inference will be drawn. This is doubtful. Provided the defence refrain from adducing the reasons for silence (an approach strongly recommended in pages 184-189 of the main volume and supplemented here) there would be litle basis upon which the judge in summing up to the jury could properly embark on a speculative disquisition  as to which reasons one particular bench of the Court of Appeal happened to disapprove. For another pessimistic commentary on Howell see Robert Brown, “The Benign Continuum” [2003] 1 Archbold News 7 (a reference to the description by Laws L.J. of the “benign continuum from interview to trial,” namely, “the public interest that inheres in reasonable disclosure by a suspected person of what he has to say when faced with a set of facts which accuse him [which] is thwarted if currency is given to the belief that if a suspect remains silent on legal advice he may systemically avoid adverse comment at his trial [and which] may encourage solicitors to advise silence for other than good objective reasons.” Brown views Howell as evidence of a “wing of judicial thought that follows the policy of government in the future of criminal justice: a policy which is not assertive of suspects' rights but prefers a more aggressive inquisitorial approach to suspects.” In Howell the court apparently regarded advice to be silence as not reasonable where the victim of a serious assault was still in hospital at the time of the accused’s interview and had not made a witness statement. Yet, Brown observes, there are several factors which make it difficult for a solicitor to give advice, and equally for a suspect to decide whether to answer questions, before the prosecution have any admissible evidence. Firstly, an allegation put to a suspect in an interview by a police officer who is not in possession of a statement from the complainant is likely to be imperfect. There may be a natural tendency for the officer not to mention the low points or weaknesses of the allegation. Without a statement there is no way of checking this. It is quite probable that the officer conducting the interview will not have received the allegation first hand from the complainant, but may instead have received it second or third hand. The form in which the allegation is put in interview may therefore be incomplete and/or inaccurate. It is in everyone’s interest that the officer asking the questions has seen a signed statement which, if fairly disclosed, will give the police and the suspect a full and reliable picture of the evidence, warts and all, that may be called against the defendant. A witness’s first, formal, signed statement may be quite different in content from the allegation first made orally or in draft to the police. Solicitors are likely to encounter genuine difficulties if they are required to give constructive advice about s.34 to clients in the absence of any evidence and having to reply on inadequate information. (See also Anthony Edwards, “Inferences from silence(the significance of legal advice,” Law Soc. Gaz., June 5, 2003, 28.) 


In Beckles [2004]EWCA Crim 2766, 12 November, 2004, the defence had not adduced the reasons why the Appellant had been advised by his solicitor to answer no questions but Lord Wolfe C.J., giving the judgment of the Court of Appeal, conjectured that the advice “might have been justified because the Appellant was unaware of the evidence on which the prosecution were relying.” This may be regarded as a succinct statement of the objections expressed by Brown in the above cited article. 


In Knight, [2003] EWCA Crim 1977; 2003/03146/Z; 29 July, 2003, per Laws LJ, it was held, approving Howell as still good law, that the fact that a solicitor had provided no reasons or bad reasons as to why the accused should stay silent did not necessarily mean that an adverse inference should be drawn, as the defendant might be distinctly weak and vulnerable so that it was not reasonable to expect him to give an account to the police; it was a matter for the jury.


In R v V. (2005) 149 S.J. 301, C.A. (judgment 3 March 2005) the appellant made no comment in interview on the advice of his solicitor who gave at trial explained that he had given that advice because of the appellant’s state of health, the lack of police disclosure of the complainants’ evidence (allegations by his daughter an niece of sexual abuse going back 25 years) and the appellant’s inability to understand the caution. In evidence the appellant confirmed he had not understood the consequences of silence. Although these reasons would clearly be recognised by mainstream judicial opinion as entirely respectable it is not suprising that it was held that the judge had been entitled to leave it open to the jury to draw an adverse inference if they thought it appropriate to do so. As the editor of Criminal Law Week observes, the decision adds little to the jurisprudence on the topic: CLW/05/11/5.

Pages 184-189 

Topic (5)(Have the provisions on pre-trial silence been marginalised on the highest authority?
The statement by Lord Bingham CJ in Argent [1997] 2 Cr.App.R. 27, at p.37, that the giving of legal advice to remain silent is a “very relevant consideration” in applying s.34, coheres with the statement by the E.Ct.H.R. in Condron v UK (at para. 61) that

  “the fact of legal advice [to be silent] should be given appropriate weight as there may be good reason for that advice” (emphasis supplied). 

The court was clearly proclaiming that the giving of due weight arises from the possibility of a good reason for the advice; it is expressly not contingent on proof of such a reason (see Emanuel and Jennings, [2204] 5 Archbold News 6, at p.8). Both statements are clear emboidments of the idea that an unexplained assertion that in opting for silence the defendant was following legal advice may of itself properly justify a jury in declining to draw an adverse inference. The statement in Condron v U.K. was the basis of the ground of appeal in Milford (2000), unreported, C.A. 1999/07176/Y4, December 21, that the trial judge had failed to direct the jury to give “appropriate weight” to the fact that the appellant had elected to make no comment on the advice of his solicitor even though in giving this explanation he did not elaborate on the reasons or call his solicitor to explain them. In the view of the Court of Appeal, given that the judge had reminded the jury of the bare reason advanced, it was not easy to see in what practical manner the judge could or should have directed them on the “appropriate” weight which they should attach to the advice: para. 44. Nevertheless, perhaps confusingly it may be thought, the judge’s failure to give a full and careful direction on the point was upheld as one of the three grounds on which the appeal was allowed:

 “The mere fact that no reasons for such advice were given did not remove the possibility that the jury might have given weight to the ‘bare’ assertion, not least because of the continued presence of the solicitor at the interview. The jury might, for instance, have inferred simply that the appellant was keeping his powder dry on the advice of his solicitor, rather than that he had no innocent explanation to offer” (para. 58).

It is conceivable that the court intended to suggest that to make the direction fuller this possibility should have been clearly enunciated.


Where the defence offer no reasons behind the legal advice to be silent and the jury have only the bare fact of the advice to go on it may be impossible for them to decide whether the silence was attributable to the advice or to the fact that the defendant had no answer. However, even where the defence have adduced the reasons why the defendant was given the advice and the defendant has purported in evidence to state that he took the advice for the reasons given, there remains the difficult question for the jury as to whether he was genuinely acting on the advice or whether, not having an innocent explanation, he was using the advice as a pretext for covering up for that fact. The reasonableness or otherwise of the advice may be relevant in asssessing whether the defendant was genuine in accepting the advice but is clearly not decisive in determining that question. The meaning of the distinction between “genuine” adoption of advice and opportunistic use of it to cloak the absence of an innocent account was aptly stated by Kay L.J. in the following passages from his judgment in Betts and Hall [2001] EWCA Crim 224, February 9 (paras 53-54):


“53. In the light of the judgment in Condron v United Kingdom it is not the quality of the decision [not to answer questions] but the genuineness of the decision that matters. If it is a plausible explanation that the reasons for not mentioning facts is that the particular appellant acted on the advice of his solicitor and not because he had no, or no satisfactory, answer to give, then no inference can be drawn. 


54. That conclusion does not give a licence to a guilty person to shield behind the advice of his solicitor. The adequacy of the explanation advanced may well be relevant as to whether or not the advice was truly the reason for not mentioning the facts. A person, who is anxious not to answer questions because he had no or no adequate explanation to offer, gains no protection from his lawyer’s advice because that advice is no more than a convenient way of disguising his true motivation for not mentioning facts [original emphasis].”

In accordance with this formulation the court recommended that the standard summing up should contain the following direction: 

  “It is not what the solicitors thought that matters. It is what each defendant thought. A person has the choice whether to accept advice or reject it. From the warning that was given at the beginning of each interview, the defendants were aware of the possibility that any failure to mention matters upon which they relied might harm their defence at trial. You have to take those circumstances into account, along with all the other circumstances including [matters personal to the defendants] in deciding whether each defendant could reasonably be expected to mention at that stage those matters upon which he subsequently relied. If you think in either case that the reasons that the defendant gave may be the true explanation for his failure to mention these matters, then you may not hold his failure against him nor draw any adverse inference from the failure. If, on the other hand, you are satisfied that the true explanation for either defendant’s failure is that he did not at that time have any answer to the allegations that were being put to him, or that he realised that such explanation as he had would not at that stage stand up to questioning or investigation by the police and that the advice of the solicitor did no more than provide him with a convenient shield behind which to hide, then and only then can you draw such inferences as you consider proper from his failure.” 

The court’s repetitive use of the misnomer “failure” to describe what may be a justifiable decision to say nothing is unfortunate, and is absent from the relevant specimen direction issued by the JSB in August 2001, which broadly adopts the same structure and content as the Betts and Hall direction:

  “The defendant has given evidence that he did not answer questions on the advice of his solicitor/legal representative. If you accept the evidence that he was so advised, this is obviously an important consideration: but it does not automatically prevent you from drawing any conclusion from his silence. Bear in mind that a person given legal advice has the choice whether to accept or reject it; and that the defendant was warned that any failure to mention facts which he relied on at his trial might harm his defence. Take into account also (here set out the circumstances relevant to the particular case, which may include the age of the defendant, the nature of and/or reasons for the advice given, and the complexity or otherwise of the facts on which he relied at the trial.) Having done so, decide whether the defendant could reasonably have been expected to mention the facts on which he now relies. If, for example, you considered that he had or may have had an answer to give, but genuinely relied on the legal advice to remain silent, you should not draw any conclusion against him. But if, for example, you were sure that the defendant had no answer, and merely latched onto the legal advice as a convenient shield behind which to hide, you would be entitled to draw a conclusion against him, subject to the direction I have give you.”

Despite this clear enough statement of principle the use of the epithet “genuinely” seemed to allow for the averting of an inference if the defendant, having been advised to say nothing, genuinely believed that he was entitled to follow that advice without cost, even though the solicitor had no good reason for dispensing the advice. (A belief in the right to remain silent can also be “genuinely” held by someone who is guilty, but that was obviously outside the terms of reference of the specimen direction.) Such a conception was stoutly repudiated in Howell [2003] EWCA Crim 01, January 17, in which, giving the judgment of the Court of Appeal, Laws L.J. said at para. 24: 


“Th[e] benign continuum from interview to trial, the public interest that inheres in reasonable disclosure by a suspected person of what he has to say when faced with a set of facts which accuse him, is thwarted if currency is given to the belief that if a suspect remains silent on legal advice he may systematically avoid adverse comment at his trial. And it may encourage solicitors to advise silence for other than good objective reasons. We do not consider, pace the reasoning in Betts and Hall, that once it is shown that the advice (of whatever quality) has genuinely been relied on as the reason for the suspect’s remaining silent, adverse comment is thereby disallowed. The premise of such a position is that in such circumstances it is in principle not reasonable to expect the suspect to mention the facts in question. We do not believe that is so. What is reasonable depends on all the circumstances . . . There must always be soundly based objective reasons for silence, sufficiently cogent and telling to weigh in the balance against the clear public interest in an account being given by the suspect to the police. Solicitors bearing the important responsibility of giving advice to suspects at police stations must always have that in mind.” 

The central thrust of what was being expressed here is surely, once again, the uncontroversial proposition that the defendant’s assertion that he was following legal advice to stay silent (with or without an explanation of the reasons for the advice) will generally be incapable of preventing a s.34 direction as a matter of law. This is no more than the standard line. However, a problem in assessing the impact of the passage is contained in the sentence, “We do not consider . . . that once it is shown that the advice (of whatever quality) has genuinely been relied on as the reason for the suspect’s remaining silent, adverse comment is thereby disallowed.” The sentence is ambiguous and its import is obscure. What is meant by “shown”? It cannot mean “shown to the satisfaction of the jury” because the reference is to disallowing adverse comment. If it is a reference to the judge, all that the sentence would mean was that even though the judge accepted the defendant’s assertion that he was genuinely following legal advice this would be insufficient to oust a s.34 direction, a proposition entirely in keeping with such otherwise defence-friendly authorities as Argent and Milford. If the sense of the word “shown” is no more than “asserted” it is indeed a truism to state that the jury are not obliged to decline to draw an adverse inference merely because the defendant asserts that he was genuinely relying on advice to say nothing. They might not believe him.


An opportunity to clarify the issue became instead an occasion for Laws L.J. to reiterate the licence to trial judges to attempt to restrict the freedom of juries to refrain from drawing an adverse inference where a defendant claimed to have been acting on legal advice to stay silent without adducing reasons for the advice. Referring in Knight [2003] EWCA Crim 1977, 2003/03146/Z, July 29, to the dictum of Lord Bingham C.J. in Argent (at p.33) that sometimes the jury “may conclude that it was reasonable for the defendant to have held his peace for a host of reasons,” he stated:


“[T]his reasoning does not, in our respectful opinion, suggest that the mere giving of advice to remain silent may(far less will(itself immunise the suspect from adverse inferences under s.34. . . . We do not understand the court in Betts and Hall to have held that proven reliance on a solicitor’s advice to stay silent without more immunises the suspect from later adverse inference, whatever the quality of the advice. If however the text of Betts and Hall might be thought to express such a view, we would disavow it. So far as the bite of precedent is concerned, any difference between Betts and Hall and Howell goes not so much to the reach of any rule of law as to the practical impact of the statute’s phrase ‘a fact which in the circumstances existing at the time the accused could reasonably have been expected to mention when so questioned.’ A shift of view upon such a matter is not to be ruled out of court on grounds of stare decisis. The rules of precedent, not least in the field of our criminal law, by no means require so rigid an approach. All this said, we consider that it will perhaps be useful if we make it clear that we do not intend to exclude altogether the possibility of a case arising in which, although the solicitor has given no reasons or bad reasons to stay silent, still it would be wrong to draw a s.34 inference against the defendant: he may in the particular circumstances of the case be distinctly weak or vulnerable, so that it would not be reasonable to expect him to give an account to the police. It would be a matter for the jury.” (
Laws L.J. did not identify which passages of the judgments in Betts and Hall and in Howell might be thought to have been in conflict with each other but the area of perceived potential conflict appears to concern the question whether juries should be actively discouraged through the medium of the summing-up from accepting claims to have acted on legal advice at face value. It seems that in citing cases of weak and vulnerable suspects he was not referring to a judicial discretion to forego a s.34 direction but rather to cases in which, exceptionally, the jury might properly refrain from drawing an adverse inference. This is the significance of his statement that in such a case it would be a matter for the jury, drawing a contrast with Lord Bingham’s wider sanction for juries not to draw adverse inferences “for a host of reasons.” Self-evidently there is no mechanism by which the Court of Appeal can directly dictate to juries what they should or should not accept. The issue concerns the comments which trial judges may properly make in summing up. Traditionally trial judges have enjoyed, and continued to enjoy, considerable latitude in the adverse comments they are entitled to make in summing up on the facts (see Wolchover, D., “Should Judges Sum Up on the Facts?” [1988] Crim.L.R.). Thus, the somewhat oblique observations on precedent (at least to the present author’s mind) would appear to mean that there can be more fluidity at appellate level on permissible comment by judges than there can be on fixed principles of law.


In keeping with Knight, the appeal in Robinson (2003) unreported C.A., July 29, CLW/03/34/2, provides sanction for comment which would seek to influence juries to dismiss a claim to have been acting on legal advice to say nothing where no reasons for the advice are adduced. In the opinion of the court it was open to the judge to point out that evidence from the defendant that he had been advised not to answer questions in interview, in the absence of any reason proffered for the advice, was not likely to be regarded as a sufficient reason for not mentioning facts relevant to the defence. It must be stressed, however, that this is no more than a sanction for adverse comment. It surely does not excuse judges from following the J.S.B. guidelines, and in particular the direction(originating from Lord Bingham’s dictum in Argent(stressing the obviously important consideration of legal advice not to answer questions. The Criminal Law Week commentator observes correctly that the real issue for exploration is not the reason for the advice, which may be good or bad, honest or dishonest, but the genuineness of the reliance. However he goes on to concede that where the defendant was intelligent, worldly-wise and articulate the jury would be entitled to be sceptical as to whether the real reason for his silence was the legal advice. On the other hand, to reiterate what has been urged in the main volume (and what is expanded upon below in this supplement), speculation on the unaired reasons for dispensing the advice is likely to be as barren as conjecturing on adverse reasons for the silence.


In Hoare and Pierce [2004] EWCA Crim 784, it was contended that there was a conflict of authority between the decisions in Betts and Hall and Robinson, on the one hand, and those in Howell and Knight, on the other. The first two cases, it was contended by the appellants, decide that the jury may only draw an adverse inference where they are satisfied that the defendant did not, in the light of legal advice to remain silent, “genuinely” rely on it. The latter two decisions, it was contended, lay down the principle that it is sufficient for a jury, in order to draw an adverse inference, to conclude that, notwithstanding such advice and the defendant’s “genuine” reliance on it, it would still have been reasonable for him to have mentioned the facts in question. In short, it was suggested, the conflict was between a subjective and an objective test. Rejecting the supposition that there was any fundamental conflict in the authorities, Auld L.J., in the following passage of his judgment (at paras. 45 and 46), observed that it was plain that in the passage of the judgment in Betts and Hall cited above Kay L.J. 


“. . . had more in mind than an accused’s genuine belief in the correctness of his solicitor’s advice that he should remain silent and a genuine intent to rely on it. He made plain that, even if there is a ‘genuine’ decision in that sense, whether it is reasonable in the circumstances to remain silent may still require a jury to consider whether the silence was reasonable in that he had or may have had a satisfactory explanation to give at the time consistent with his innocence. If not, it is open to a jury to draw an adverse inference, despite his genuine reliance on his solicitor’s advice. If, on the other hand, he has a plausible reason for silence in the sense that the jury could not be sure that it was not because he had no explanation to give consistent with his innocence, they should not draw such an inference [para 46]. . . . [A]s  Kay L.J. made plain[,] . . . however sound the advice in law or as a matter of tactics, a defendant is not entitled to hide behind it, if at the time, the true reason for not mentioning the facts was that he had no or no satisfactory explanation consistent with his innocence to offer [para 46].”

At para. 49, Auld L.J. conceded that in para. 24 of the judgment of Laws L.J. in Howell, cited above, there appeared to be the suggestion of some disagreement with Kay L.J.’s formulation of the proper test. Further, at para. 50, he stated that in the passage cited above from para. 17 of the judgment in Knight it was plain that Laws L.J. “remained uneasy” about Kay L.J.’s formulation in Betts and Hall. However, at para. 51, Auld L.J. insisted that there was no inconsistency between the decisions. The principle which underscores all three decisions, he said, is that even where a solicitor has in good faith advised silence and a defendant has genuinely relied on it in the sense that he accepted it and believed that he was entitled to follow it, a jury may still draw an adverse inference if they are sure that the true reason for his silence is that he had no explanation, or no satisfactory explanation, consistent with innocence to give. In re-stating the principle Auld L.J. sought to analyse the rationale behind s.34 in the following passage:


“The whole basis of section 34, in its qualification of the otherwise general right of an accused to remain silent and to require the prosecution to prove its case, is an assumption that an innocent defendant(as distinct from one who is entitled to require the prosecution to prove its case(would give an early explanation to demonstrate his innoence [para 53]. . . . It is not the purpose of section 34 to exclude a jury from drawing an adverse inference against a defendant because he genuinely or reasonably believes that, regardless of his guilt or innocence, he is entitled to take advantage of that advice to impede the prosecution case against him. In such a case the advice is not truly the reason for not mentioning the facts. The section 34 inference is concerned with flushing out innocence at an early stage or supporting other evidence of guilt at a later stage, not simply with whether a guilty defendant is entitled, or genuinely or reasonably believes that he is entitled, to rely on legal rights of which his solicitor has advised him. Legal entitlement is one thing. An accused’s reason for exercising it is another. His belief in his entitlement may be genuine, but it does not follow that his reason for exercising it is(a distinction with which Professor Di Birch in her commentary in the Criminal Law Review on Howell appears not to have grappled, in asserting that the question must surely be ‘has the suspect genuiinely relied on his solicitor’s advice’ [para 54]. . . . The question in the end, which is for the jury, is whether regardless of advice, genuinely given and genuinely accepted, an accused has remained silent not because of that advice but because he had no or no satisfactory explanation to give [para. 55].  ”

The analysis by Auld L.J. was referred to at length and with obviously comprehensive approval by Lord Wolfe C.J. in his judgment in Beckles [2004] EWCA Crim 2766, 12 November 2004, which case had returned to the Court of Appeal on a reference by the Criminal Cases Review Commission following the decision of the E.Ct.H.R. in Beckles v U.K.(2003) 36 E.H.R.R. 13. In the view of Lord Wolfe, seeking (at para. 46) to encapsulate the principle enunciated by Auld L.J., said: 

“In our judgment, in a case where a solicitor’s advice is relied upon by the defendant, the ultimate question for the jury remains under section 34 whether the facts relied on at trial were facts which the defendant could reasonably have been expected to mention at interview. If the jury consider that the defendant genuinely relied on advice to say nothing, that is not necessarily the end of the matter. It may still not have been reasonable for him to rely on the advice, or the advice may not have been the true explanation for his silence. In Betts and Hall, Kay L.J. was particularly concerned . . . with ‘whether or not the advice was truly the reason for not mentioning the facts.’ In the same paragraph he also says ‘A person who is anxious not to answer questions because he has no or no adequate explanation to offer, gains no protection from his lawyer’s advice because that advice is no more than a convenient way of disguising his true motivation for not mentioning facts.’ If, in the last situation, it is possible to say that a defendant genuinely acted upon the advice, the fact that he did so because it suited his purpose may mean he was not acting reasonably in not mentioning the facts. His reasonableness in not mentioning the facts remains to be determined by the jury. If they conclude he was acting unreasonably they can draw an adverse inference from the failure to mention the facts.” 


In April 2003, following the decision in Howell, an explanatory note (No. 18) was inserted in the J.S.B. specimen direction referring to the apparent conflict of authority between Betts and Hall and Howell and stating that until it was resolved the specimen would follow the former, which being more favourable to the accused, invites the jury to consider whether the defendant genuinely relied on legal advice to remain silent. In Beckles [2004] EWCA Crim 2766, 12 November 2004, the court noted that in the light of Hoare and Pierce a revision to the specimen direction which was presently in draft and was to be issued shortly would ask the jury to consider whether the defendant “genuinely and reasonably” relied on legal advice to remain silent.


What is the impact of this likely to be? Where the defendant claims that he had a complete answer to the allegation but asserts he genuinely and sincerely adopted advice to be silent the jury must determine if they can rule out the possibility that the silence was attributable to the advice as against the non-existence of an answer. In doing so, not only must they consider whether the defendant genuinely relied on the advice but whether he was acting reasonably in doing so.


According to the rigorous school, the question whether the defendant was acting reasonably in following the advice can only be determined by the question whether the reasons for dispensing the advice were sound objective ones. This carries us back to the fundamental problem(discussed at length in the main text(of judging the defendant on the basis of the defence representative’s thinking processes. The jury are to be required to construct a fictional identity or community of mind between lawyer and client in which the lawyer’s thoughts are to be attributed to the client. Putting it in a more practical sense, the defendant is required in effect to be the arbiter of the advice, a principle which not only undermines the very purpose of giving defendants the right to have a professional adviser, but assumes that defendants are qualified to make a rational judgment second-guessing the advice. No doubt this analysis would be spurned as fanciful and that the rule merely predicates an assessment by the jury of the quality of the reasons without reference to the defendant’s thinking processes. If so this certainly bucks the trend over recent years in criminal law, which has been to judge individuals according to their own special quirks of nature and not by reference to some remote objective standard.


In Hoare Auld L.J. did not disavow the opinion of Laws L.J. that the jury ought to look to the reasons given behind the advice and decide if they were objectively sound. On the other hand, the judgment is primarily notable for attempting to reconcile Betts and Hall with Howell and for re-affirming an objective test as to whether the defendant was acting reasonably in not mentioning the facts in question. However, an objective test(might the defendant have been acting reasonably in following legal advice to say nothing?(does not necessarily require an assessment to be made of the reasons for a defendant’s acceptance of advice. Indeed, it is entirely compatible with the principle in Argent, Condron v UK, Milford, and now once again re-stated in Beckles, that legal advice to say nothing is an important consideration, regardless of whether the reasons for giving the advice are adduced. Thus, the objective judgment as to whether the defendant acted reasonably in following the advice can be made by the jury on the strength of the bare assertion that the defendant was acting on legal advice. Very significantly, Lord Wolfe C.J., in the crucial passage quoted above from his judgment in Beckles was saying clearly enough that even if a defendant can be characterised as having acted “genuinely” (in the sense of believing that he was entitled to stand upon his silence) if in fact he had no answer and was using the advice to be silent as an ulterior motive for disguising the fact he would not have been acting reasonably in following the advice. In other words, the test of reasonableness is dependent not on establishing that the reasons for the advice are objectively sound but on whether the defendant was following advice as opposed to disguising the absence of an answer to the allegation. In effect Lord Wolfe was evincing a preference for the simple choice, enunciated in Betts and Hall, between genuine reliance on legal advice and opportunist use of legal advice to disguise the lack of a defence. Moreover, despite giving the appearance of approving of Howell by quoting the judgment at length and not expressly disavowing it, the court in Beckles followed Argent, Condron v UK, Milford, and Beckles v UK in declaring its allegience to the principle that an unexplained assertion of having acted on legal advice may properly suffice to preclude an inference without the need to adduce satisfactory reasons behind the advice:

  “Where the reason put forward by a defendant for not answering questions is that he is acting on legal advice, the position is singularly delicate. On the one hand the Courts have not unreasonably wanted to avoid defendants driving a coach and horses through section 34 and by so doing defeating the statutory objective. Such an explanation is very easy for a defence to advance and difficult to investigate because of legal professional privilege. On the other hand, it is of the greatest importance that defendants should be able to be advised by their lawyer without their having to reveal the terms of that advice if they act in accordance with that advice.” (Emphasis supplied.)

The court’s curious exercise in diplomatic gymnastics was nicely summed up by the editor of Criminal Law Week (CLW/04/42/4) who observed that the Court of Appeal, although generally resistant to the idea that a defendant should be able to avoid an adverse inference by saying that he said nothing because he was so advised by his solicitor, has finally had to retreat in the face of the decision of the E.Ct.H.R. but has disguised the retreat by emphasising continuity with Hoare and Pierce. The court’s reluctance to make an express disavowal of the Howell approach of deprecating those claims to have remained silent on legal advice which are not backed up with evidence of “sound, objective reasons” for giving the advice regrettably left open the prospect of some continued uncertainty in the law. However, that  the Hoare and Pierce/Howell approach has been confined to history is undoubtedly rhe consequence of the subsequent decision in Bresa [2005] EWCA Crim 1414, discussed below and the position is happily now much less confused than it was when Emmanuel and Jennings ([2004] 5 Archbold News 6 at p.9, June 15) used that epithet to describe the state of affairs in the wake of Hoare and Pierce. 


In spite of the Court of Appeal having in Beckles expressed no unamibugous disagreement with Howell, nevertheless, the decision is of obvious importance, not least by reason of the eminence of the judgment’s author and, before turning to Bresa, it will be a useful exercise to set out the facts and the salient points of the decision in some detail. Shortly after his arrest the Appellant had made a remark to the police which in essence foreshadowed the defence he later ran at trial (complainant was not pushed but jumped). He then gave a no comment interview on the advice of his solicitor, who volunteered on tape the brief reasons for the advice. Subsequently the Appellant was identified in a video identification procedure and after being re-arrested on a later occasion elaborated upon his defence in a further interview. In evidence at trial he explained that it was on the advice of his solicitor that he had not answered the questions put to him during the original interview. In cross-examination prosecution counsel asked him questions concerning the solicitor’s advice and defence counsel pointed out that legal professional privilege had not been waived. Prosecuting counsel then asked him why he had not admitted presence until after he was identified and he replied that he had relied on his solicitor’s advice. Without conferring with counsel in the absence of the jury the judge then asked him if he would be prepared to reveal what his solicitor had said, although he told him not to answer until his counsel had had an opportunity of raising any objection. Defence counsel then made the point that as the question had been asked in the presence of the jury it was now “a bit late” to raise an objection. For his part, prosecuting counsel stated that he was not intending to pursue the matter and the acused then volunteered that he would be prepared to answer if the question were asked of him, but it was not. In summing up, the trial judge directed the jury, more or less in conformity with the J.S.B. specimen of October 1996, that they could draw adverse inferences from the accused’s failure to answer questions that “might point towards guilt” but that only they could decide if it was “fair and proper” to do so. Further, they were asked to decide if the appellant’s reason for not answering questions (that he had been so advised by this solicitor) was “a good one,” bearing in mind the lack of independent evidence as to what was said by the solicitor.


The E.Ct.H.R. noted that in Betts and Hall [2001] 2 Cr.App.R. 257, the Court of Appeal had recently stressed the importance of giving due weight to an accused’s reliance on legal advice to explain his silence and held that the trial judge had failed to give appropriate weight in his direction to the applicant’s explanation for his silence and left the jury at liberty to draw an adverse inference from the applicant’s silence, notwithstanding that it might have found the explanation given by him plausible. The court pointed to the fact that the solicitor’s advice appeared in the record of the police interview and was entirely consistent with the Appellant’s own explanation for his silence. In the opinion of the court the judge had invited the jury to reflect on whether the applicant’s reason for silence was “a good one” without also emphasising, as he should have done, that it must be consistent only with guilt or that he was relying on legal advice to stay silent merely as a convenient self-serving excuse (or both). Furthermore, he had undermined the value of the explanation by twice referring to the lack of independent evidence as to what was said by the solicitor without mentioning that it was at his own specific request that the applicant had been prepared to answer questions about the details of his consultation with his solicitor, or that he had manifested his willingness to cooperate with the police on the way to the police station. In circumstances where it was impossible to ascertain the weight (if any) given to the Appellant’s silence, it was crucial that the jury were properly directed on the point and accordingly there had been a breach of the right to a fair trial under art. 6(1) 


In the light of that judgment the case was referred back to the Court of Appeal by the Criminal Cases Review Commission (after further representations following an initial refusal to do so). Referring to the Strasbourg decision the Court of Appeal (citing Allan [2004] 1 W.L.R. 404, at para. 112, per Hooper L.J.) stated that although the Human Rights Act 1998 was not in force at the time of the Appellant’s trial and was not retrospective this did not mean that decisions of the E.Ct.H.R. had to be ignored or treated as irrelevant. 


Reference was made to the approach of the Court of Appeal in Hanratty (Deceased) [2002] 2 Cr.App.R. 30, in which it was observed that although it would not necessarily be appropriate to judge the fairness of trials by standards which were not then applicable, nevertheless, in considering the question whether the particular trial was sufficiently seriously flawed, so as to make the conviction unsafe because it did not comply with what would be regarded at the time of the appeal as the minimum standards, the court proposed to approach that question “in the round, taking into account all the relevant circumstances.” Although the summing up had generally speaking been in conformity with the J.S.B. specimen directions which were current at the time of the trial it did not match up to the standards subsequently laid down in Condron v UK, Betts and Hall and in Hoare and Pierce, and accordingly the conviction would be quashed and a re-trial ordered.


The court pointed out that as the appellant had made unsolicited remarks on his arrest which foreshadowed, though in less detail, his defence at trial, the primary adverse inference which the jury could draw in the case was not that of later fabrication but that of reluctance to subject his account to police scrutiny. As his being silent could not have resulted in the prosecution being ambushed or taken by surprise a s.34 inference might not have been appropriate at all. If the judge had discussed the issues with counsel in the absence of the jury after the close of the evidence, he might have concluded that it was not a case for a s.34 direction. On the other hand, if he had concluded that it was a s.34 case it would have been necessary to identify with precision the relevant adverse inference or inferences which the jury might legitimately draw. 


Turning, then, to the decision in Bresa, it may be observed that in the working of s. 34 and its kindred provisions on the silence of suspects in the police station it has been repeatedly stressed that if silent suspects could conclusively avert an adverse inference simply by claiming that they were acting on legal advice, without having to account for the reasons behind the advice, the effect, in the time-honoured mantra, would be “to drive a coach and horses” through the provisions. However, the Act contains no legal obstacle against a jury treating a bare, unexplained, assertion of having acted on a solicitor’s advice as sufficient to oust an adverse inference. Cases such as Howell, [2003] EWCA Crim 01, and Knight, [2003] EWCA Crim 1977, CA 2003/03146/2, July 29, are the most prominent instances of silence-equals-guilt judges on the Court of Appeal having to settle for the disparagement of bare assertion and the listing of “approved” reasons for tendering advice to be silent. Their aim was to get trial judges to comment adversely to the jury on the failure of the defence to adduce reasons or, if reasons were adduced, to insinuate against non-approved ones. It had been their hope that juries would be persuaded to infer from the advancing of a non-approved reason or from a bare assertion that the defendant had “latched on” to the advice to disguise an ulterior motive. In spite of appellate encouragement to trial judges to offer adverse comment more than one distinguished commentator has suggested that juries would not try to second guess whether the advice was used to cover up the lack of a story, or at least a good one. Thus, James Richardson, the editor of Criminal Law Week observed (CLW/17/04/5, commentary on Hoare and Pierce): 

“Fortunately for the innocent, the question, as the court acknowledged, of what is reasonable is not for the Court of Appeal, nor for the judge; it is for the jury, and a jury are likely to take a more rounded approach to the question, recognising that arrest and detention may be a terrifying experience, and that for a person in such situation to have followed the advice of the one person who was apparently there to protect him may not be so unreasonable. Whether advising silence is good advice is an altogether different question, but where it is given, and genuinely relied on by a suspect who knows no better, a jury may not be quite so quick to condemn such reliance as unreasonable.” 

Again, in keeping with observations set out in the main volume of the present text and previous editions of this supplement, Emmanuel and Jennings ([2004] 5 Archbold News 6 at p.9, June 15) suggested that(
   “the reality is that if a defendant chooses not to reveal the reasons for the advice it will be very difficult for a jury to conclude that he merely latched on to the advice as opposed to genuinely following it. In practical terms it is arguable that the fact of legal advice can still go a very long way to defeating the purpose of s.34.”

Such optimism underrated the status and rhetorical virtuosity of judges in influencing juries. The reality was more likely to be that even after a strong, outspoken and carefully composed defence address to the jury (of which see further below) judges remained free to launch a damaging spoiler(with greater or lesser impact(against the decision not to adduce reasons for advice to be silent. By “reminding” the jury in disparaging terms that they had heard no reasons advanced for the advice a judge might well have been able to lead them to an arbitrary finding that the defendant had made up his story after his interview or lacked confidence in a half-baked story which he had only begun to think up.


It has been noted that referring in Beckles to a solicitor´s advice to be silent Lord Woolf said: “it is of the greatest importance that defendants should be able to be advised by their lawyer without their having to reveal the terms of that advice if they act in accordance with that advice.” It must irresistably follow from this that where a defendant had not waived privilege (by not adducing the reasons for his solicitor’s advice) and might not therefore be cross-examined on those reasons (Wilmot (1989) 89 Cr.App.R. 341) the judge could not properly make adverse comment on the non-adducement of reasons for the advice. Lord Woolf did not expressly go on to say this but his diffidence is perhaps in keeping with his reluctance to concede disharmony in judicial thinking by uttering an express disavowal of the decisions disparaging bare assertion. 


Commenting on Beckles, the editor of Criminal Law Week suggested that what was now crucially important was that juries should be left to make their own decisions as to what is reasonable without the “benefit” of the judge’s own observations on the issue (CLW/04/42/4). If there was any uncertainty about Lord Woolf’s thinking on this it has now been expressly pronounced that the judge must not disparage the privilege of lawyer-client communications by adverse comment. In R v Bresa (Adem), [2005] EWCA Crim 1414; case No. 200404691/C1, May 26, Waller LJ and Hedley and Royce JJ) the judge had commented to the jury that they had “been left in the dark” about the reasons, that neither the court nor the prosecutor could explore the reasons and that only the defendant could reveal them “if he chooses to do so, and he has chosen not to do so” (para 38). Qashing the appellant’s conviction for wounding with intent the court deprecated this language as failing to “hold the balance quite fairly” in stressing rather than undermining the right to privilege  (para 50; in R v Downie [2003] EWCA Crim 3772, 03/2028/B1, December 3, the self-same trial judge, HHJ Issard-Davies, made comments on the non-adducement of reasons very similar to those he uttered in Bresa, but, differently constituted, the court dismissed  the appeal). Quashing his conviction for wounding with intent but ordering a re-trial, the Court of Appeal stressed that judges must not disparage the privilege of lawyer-client communications. The obvious impact of this is that judges have no business even mentioning the fact that no reasons have been adduced. What could possibly be the purpose in the judge bringing up a matter which the prosecution were forbidden to introduce, if not to disparage the defendant’s exercise of the privilege? But is it adverse comment merely to state in bland terms that no reasons have been adduced? Yes. It is plainly criticism. Why otherwise mention the fact? It will not do to characterise a reference to non-adducement of the reasons as merely “descriptive” of the state of the evidence in the case, as if butter would not melt in the judicial mouth. Mere mention will amount to disparagement of the privilege, even if uttered in ostensibly neutral tones. The defence can therefore with complete impunity avoid having to adduce the reasons why the solicitor tendered advice to be silent without fear now of the fact being mentioned by the judge. 


The effect of Bresa will be far-reaching. Although it is well-established that the judge must stress to the jury the importance of legal advice to be silent in determining whether to draw an adverse inference from interview silence the JSB model direction of course still advises that the jury be directed that it is for them to decide whether the defendant was silent because he was reasonably and genuinely following legal advice or whether he was latching on to legal advice to be silent in order to cover up for the fact that he had no answer or none that would withstand scrutiny. The insinuation is still there and remains a hurdle for the defendant. However, it is well established that the tribunal of fact may only attribute a defendant’s silence to his lack of an answer (or, if still permissible, to his desire to avoid subjecting an extant account to police scrutiny) if satisfied that it is the only sensible explanation for his silence: R v Condron (above, reinforced by Condron v UK (2001) EHRR 1; it was originally supposed that the avoidance of scrutiny inference was beyond the scope of the section but then for some years was treated as applicable; that it is impermissible may be the effect of R v Knight [2003] EWCA Crim 1977). Unquestioningly following advice in the manner of the best client is also a viable explanation for keeping silent and it is difficult to see how, in the absence of some special supporting evidence, an adverse inference can rationally be supposed to be capable of ousting it as a sensible explanation. Such evidence could only come from the defendant whose avowal of simply following advice the prosecution, without straying into the forbidden territory of privilege, will have little or no evidential basis for challenging. The judge may not criticise the non-adducement of reasons and since therefore the defendant can at virtually no tactical cost refrain from volunteering the reasons for which he was given the advice to stay silent (even assuming he knows them) the prosecution will be unable to establish an evidential bridgehead for attacking his credibility on the issue. Neither adverse possibility will therefore be capable of furnishing the “only” sensible explanation. The “sensible” test is an objective one and so merely harbouring suspicions or prejudice about the true motive for silence (that is, conveniently “latching on” to advice) is not a valid basis for ousting the obedient and artless following of legal advice as a sensible explanation for silence. Since the defence now enjoy the option of preventing the intrusion of evidence which could undermine the legal advice explanation, adverse inferences which are necessarily conjectural must be logically unsustainable. 


In only a short time we have come a very long way in witnessing a severe judicial blow to the pre-trial silence provisions. The government can hardly complain. In 1994, Shadow Home Affairs spokesman Tony Blair told the Commons that Labour opposed the measures as a matter of “high constitutional principle” (see 241 HC Deb, cols 261, 262, 264 and 281; in power Labour insouciantly admittd the had no plans to repeal the Act: Home Office letter to the author, ref C/97/13/14/1, V. Pugh, 7 January 1998). 


Strictly speaking, if no reasons have been addued and the defendant may not be criticised for that, the judge will have no business even mentioning the fact of non-adducement. However, in Bresa the court did not go as far as that. Instead, they approved the following formula of direction:

  “You have no explanation for the advice in this case. It is the defendant´s right not to reveal the contents of any advice from his solicitor or what transpired between himself and his solicitor. At the same time he has a choice whether to reveal that advice and thereby reveal all that transpired between himself and his solictor.”

Can it be adverse to state in ostensibly anodyne terms that no reasons have been adduced? Very possibly. What otherwise would be the point of mentioned a fact which is supposed to be irrelevant? Arugably, it will hardly do to characterise a reference to non-adducement of the reasons as merely “descriptive” of the state of the evdience in the case, as if butter would not melt in the judicial mouth. On the other hand, the very blandness of the recommended direction, compared with what used to be permissible, all but guarantees that the issue will escape the attention of the jury. With tactical impunity the defence can therefore avoid having to adduce the reasons why the solicitor tendered advice to be silence there will be little basis for an adverse inference. It may be observed that the coach and horses have truly arrived.

(Some of the above text is an adaptation of the author´s article “Silent Triumph of the Coach and Horses” [2005] 9 Archbold News 5, 10 October.) 

In Essa, unreported, January 14, 2009, C.A. the defendant made no comment in interview, apparently acting on his solicitor’s advice, and at trial his defence was that of mistaken identification. In the context of his full s. 34 direction to the jury the judge had not directed them that even if they were satisfied that the defendant had had an answer to give at interview it could nevertheless be reasonable for him to rely upon and act upon his solicitor’s advice to remain silent. It was held that he had been correct in not giving that direction. The critical question was whether the defendant could reasonably have been expected to say at the police station what he was now saying at trial. The judge had reminded them of the defendant’s case, which was that he had given a no comment interview because of legal advice, the judge had said everything that was necessary. The decision does not diminish the effect of Bresa and it is arguable that the potential reasonableness of acting on legal advice to say nothing is implicit in the general s.34 JSB model directions, even though the Condron direction is not explicitly embodied in them. Consistent with the argument in the text above about prosecuting counsel having little or not basis for creoss-examination where the defendant makes an unexplained assewrtion of having followed legal advice is the court’s opinion that where s.34 is engaged counsel should use a measure of judgment as to whether it is wise to embark on cross-examination about it, and if cross-exmaination is embarked upon, the court should use a measure of judgment as to whether a direction as to drawing of inferences will assist the jury, particularly in cases where the silence at interview (or absence of a defence statement) has zero or marginal significance.
Modified approach to Lord Bingham’s direction in the wake of subsequent authority 


The way in which it is suggested Lord Bingham’s approval in Argent of the Recorder of London’s direction can be exploited must now be modified in the light of the JSB specimen direction issued in August 2001: 

  “The defendant has given evidence that he did not answer questions on the advice of his solicitor/legal representative. If you accept the evidence that he was so advised, this is obviously an important consideration: but it does not automatically prevent you from drawing any conclusion from his silence. Bear in mind that a person given legal advice has the choice whether to accept or reject it; and that the defendant was warned that any failure to mention facts which he relied on at his trial might harm his defence. Take into account also (here set out the circumstances relevant to the particular case, which may include the age of the defendant, the nature of and/or reasons for the advice given, and the complexity or otherwise of the facts on which he relied at the trial.) Having done so, decide whether the defendant could reasonably have been expected to mention the facts on which he now relies. If, for example, you considered that he had or may have had an answer to give, but genuinely relied on the legal advice to remain silent, you should not draw any conclusion against him. But if, for example, you were sure that the defendant had no answer, and merely latched onto the legal advice as a convenient shield behind which to hide, you would be entitled to draw a conclusion against him, subject to the direction I have give you.”

The direction that the advice not to answer questions “is obviously an important consideration” incorporates Lord Bingham’s observation in Argent [1997] 2 Cr.App.R. 27, at p.36, that it is a “very relevant” consideration. Betts and Hall, may have blunted the thrust of Lord Bingham’s Argent direction, at least to a limited extent. However, such is the clarity and power of Lord Bingham’s simple message that it will ultimately serve in the hands of the skilful advocate to pre-empt the potential spoiling effect introduced by Betts and Hall. Unfortunately, in the JSB direction the Argent direction has been diluted down to an anodyne and almost unrecognisable form (“a person given legal advice has the choice whether to accept or reject it”). However, it has not  been disavowed by the Court of Appeal (indeed, it would be hard to imagine how it could have been). The direction remains extant. The preamble to the latest JSB specimen direction on s.34 stresses the desirability of discussing any proposed direction with counsel before closing speeches (see above, Noter-up to p.111, topic (f)). Citing it from Archbold, defending counsel should firmly invite the judge to read the Argent direction to the jury verbatim, notwithstanding that it is not in the J.S.B. specimen. The point should be made that the specimen directions do not preclude judges from incorporating any directions approved on high authority. Counsel should announce to the judge that it is intended to include the Argent direction in the defence closing speech. This may induce some judges to undertake to include it in the summing up, although many will probably decline. Where a judge agrees in advance to do so it will continue to be open to counsel, in reciting the direction, to tell the jury that this is to anticipate what the the judge will be saying to them. However, where, having given no undertaking to quote the direction, trial judges go on to make no mention of it, their silence is likely to be regarded by the jury in one or other of two possible ways. On the one hand, it may be read as implying no disagreement with Lord Bingham─an ironic outcome given the present context. On the other hand, it may be that the jury will treat the absence in the summing-up of any reference to the direction as an obtuse refusal to adopt a pronouncement of exalted authority, an attitude which they may feel reflects more on the trial judge than on counsel whom the judge has slighted. The specimen (ie the modified Betts and Hall) direction should be quoted in the defence speech, following which it should be conceded that a motive on the part of the defendant to latch on to his solicitor’s advice to be silent as a “convenient shield behind which to hide” is always a “theoretical possibility.” However, the impact of this can be blunted by stressing the complete lack of any evidence to sustain such a notion, in contrast to the defendant’s evidence and by then using the Argent direction in the way already recommended in the main text.

Impact of “fifth essential” on effect of solicitor’s advice to say nothing  


The argument set out in the third paragraph of page 187 is that where defendants attribute their silence to a solicitor’s advice the fifth essential has of itself rendered an adverse inference illogical. This is independently of the passage from the summing-up of the Recorder of London in Argent as approved by Lord Bingham C.J. and notwithstanding the Betts and Hall direction. It is always possible that a suspect who has been legally advised to stay silent might disingenuously use the advice as a convenient screen behind which to hide. In such a scenario the silence may conceivably be attributed not to the advice but to the fact that the defendant does not have an innocent explanation. (Prior to Knight, see above Noter-Up to page 76, it might materially have been alternatively attributable to the defendant’s wish to avoid exposing his story to scrutiny.) However, to find such a motive as a fact is permissible if it is the only sensible one conceivable in the circumstances (Condron and Argent). On the other hand, obediently and artlessly following advice in the manner of the best client is also a viable explanation for keeping silent. Indeed, it is arguably the “sensible” explanation par excellence (although that is not a necessary pre-condition for the validity of the argument). Since it is at least a competing sensible explanation for silence (if not in fact the best explanation) it is difficult to see how, in the absence of some special supporting evidence, an adverse inference can rationally be supposed to be capable of ousting what is in effect the most straightforward explanation. Such evidence could only come from the defendant whose avowal of simply following advice the prosecution, without straying into the forbidden territory of privilege, will have little evidential basis for challenging. In other words, where a defendant is careful to refrain from volunteering the reasons for which he was given the advice to stay silent (even assuming he knows them) the prosecution will be unable to establish an evidential bridgehead for attacking his credibility on the issue. Neither adverse possibility will therefore be capable of furnishing the “only” sensible explanation. Merely harbouring suspicions or prejudice about the true motive for silence (for example, conveniently “latching on” to advice) is not a valid basis for ousting the obedient following of legal advice as a sensible explanation for silence. Hence, where defendants state on tape(as should always be done(and in evidence that their silence is the result of legal advice an adverse inference must be logically unsustainable. In spite of judicial protestations to the contrary, Condron and its progeny have indeed driven a coach and horses through the Act.


In order to ensure that full advantage is taken of this argument there are a few ground rules to be followed. In conference defendants who say they stayed silent on legal advice should be warned that prosecuting counsel may be allowed to go to the limits in suggesting ulterior motives. They should be encouraged to maintain a stolid avowal of having obediently followed legal advice and to avoid being drawn in to revealing the reasons for the advice. Provided they do not state why they understood they were given the advice or do not call their solicitor to give such an explanation, they may not be cross-examined on the reasons behind the advice. The obvious purpose which the prosecution would have in seeking to explore the ostensible reasons for the advice would be to investigate whether the defendant was ever in fact genuinely given it or whether it was exploited or even tendered to provide a pretext for silence because the defendant did not in reality have an answer or explanation. Prosecutors will often be looking for ways to lure defendants into waiving lawyer-client privilege in order to undermine the claim that the advice was given or to discredit supposed reasons as a sham. In particular they might seek to ask why the defendant chose to heed his solicitor rather than the words of the caution. Any such attempt can be pre-empted by a policy of vigilance in asking “to raise a matter of law in the absence of the jury” if any question is asked which seems set to involve trespass into privilege. It may even be worth taking an objection in advance to a “latching on to advice” challenge. This will necessitate alerting prosecuting counsel to the objection, so that the judge can rule on the point in advance, although the risk is that this may trigger a line of cross-examination which it might not otherwise have occurred to counsel to pursue.


Since it is in the standard direction prosecuting counsel will probably assume that they enjoy a licence to put the latching-on suggestion in cross-examination. If the defendant predictably maintains that having sought the advice of a solicitor he was compliantly and unquestioningly following that advice, may the prosecuting advocate properly go further and ask the defendant if the advice was really the genuine reason for his silence or whether he was conveniently sheltering behind the advice to hide the fact either that he had no answer or that he wanted to avoid being questioned about his account. The Code of Conduct of the Bar of England and Wales states: 

  “A barrister when conducting proceedings at Court (a) must not . . . assert a personal opinion of the facts . . . [,] (d) must not adduce evidence obtained otherwise than from or through his professional client or devise facts which will assist in advancing his lay client’s case [and] (h) must not suggest that a . . . witness . . . is guilty of . . . fraud or misconduct . . . unless such allegations . . . appear to him to be supported by reasonable grounds.”  (7th ed. 2000, Section 1, para. 708, “Conduct at Court,” and Section 3, “Written standards for the conduct of professional work(General Standards,” para. 5.10.) 

It would certainly be imputing fraud to put dissimulation to the defendant (a witness) as a positive avowal of the true reason for silence. The question is, taken together do these strictures forbid putting to a witness a proposition for which no evidence is available or which is not reasonably capable of being inferred or deduced from evidence which is available? On the other hand, may general assumptions be broached as applicable in the particular case?


In favour of allowing dissimulation to be put to the accused in cross-examination, it might be argued that this may properly be justified by the existence of evidence, other than silence, supporting the general allegation that the defendant was guilty. An adverse inference which could only be drawn from the proposition that the defendant was guilty was famously held invalid in Mountford [1999] Crim.L.R. 575, C.A. (followed in Gill, The Times, August 17, 2000, C.A.) although the Court of Appeal subsequently, in Hearne, (2000) unreported 99/4240/Z4, May 11, denied that the decision was of general application. However, it by no means follows from the supposition that the defendant is guilty that at the time of the interview he had not yet “thought up” the explanation offered at trial or that he feared his story, albeit already contrived, could not yet withstand scrutiny by the police. A mendacious story by no means requires a long gestation; nor is it the case that guilty suspects will never repose an overwheening confidence in a lying defence. Indeed, the contrary is more likely. That said, the disavowal of Mountford may have encouraged many judges to allow concealment to be put purely on the strength of other evidence pointing to guilt.


Furthermore, it might be contended that notwithstanding the defendant’s protestations that he was genuinely doing nothing more than obediently following his solicitor’s advice, the exploitation of legal advice in favour of silence as a dishonest pretext for concealment is hypothetically speaking always a distinct and real possibility in every case and not something within the mere realm of the fanciful. As a matter of generality therefore, it might be argued, such an “allegation” can be “supported by reasonable grounds” even though there is no specific evidence to sustain it in the particular case.


Conversely, and against allowing concealment to be put to the defendant in cross-examination, it might be argued that the reasonableness of the grounds can hardly be based on “common experience” because there is absolutely no empirical evidence relating to the behaviour of defendants in this situation, nor is it likely that there ever could be. That some defendants might conceal their true motives in this way does not provide reasonable grounds for the contention that this defendant may have been doing so. The source of such grounds must be a priori conjecture(in effect, prejudice. If the expression “reasonable grounds” means “sustained by evidence” (whether admissible or not) prosecuting counsel could properly almost never put dissimulation to the defendant because there would rarely if ever be any specific evidence of concealment to hand. The only conceivable source of such evidence is the mind of an accused who is refusing to budge from his position that he was merely following his solicitor’s advice and may not be forced to reveal the basis of that advice. To conjecture in the absence of any evidence that the real motive for silence is to conceal the lack of a story or a desire to avoid questioning would be tantamount to the expression of personal opinion unsupported by reasonable grounds.


Both sides of the argument admittedly have their appeal and it presents a real difficulty, at least to the present commentator’s mind, to decide which is preferable. Should it be permissible to put an adverse proposition to a witness based on a notional possibility or must there be specific tangible and relevant evidence to support the proposition? It is to be predicted that judicial opinion will be divided. However, it is actually not necessary to resolve this dilemma in order to protect the accused from an adverse challenge. The decisive reason why it ought to be objectionable to put concealment to the defendant is that the rebuttal of such a challenge requires not merely repudiation but refutation and this would necessitate disclosure of the solicitor’s reasons for advising silence in order to show that there were good reasons at least for dispensing the advice. Indeed, in Condron itself Stuart-Smith L.J., giving the judgment of the Court of Appeal, had predicted that the accused’s bare assertion that he was following legal advice to remain silent was unlikely to be regarded as a sufficient reason for not answering questions, but that it would be necessary to adduce the reasons for giving the advice in order for the jury to be able to make a valid assessment of whether the defendant was acting reasonably in accepting it. (Even then, adducing the reasons for giving the advice does not prove the defendant did not have an ulterior motive for adopting it.) Yet, if the accused chooses to take his chances and sticks to the bare assertion without offering such an account he should not be placed in the invidious position of being coerced into waiving privilege in order to rebut an unsubstantiated conjecture.


As a matter of fact, even asking in an ostensibly neutral tone of objective inquiry whether concealment was the true motive inevitably raises the point as an issue, even if the prosecution are bound by a straight denial, and this in itself would inevitably involve having to waive privilege in order to make an effective rebuttal.


Arguably, therefore, the question should not be put in cross-examination, either as a positive challenge or even as a tentative possibility. On the other hand, it may be predicted that there will be many judges, probably a majority, who will permit the latter at least, if not the former, on the basis that since the new J.S.B. direction leaves open the possibility of concealment as a live issue it would seem to sanction cross-examination designed to explore the question. However, inclusion in the J.S.B. direction of the possibility of concealment does not depend on the question having been raised in cross-examination. Even if prosecuting counsel has charitably refrained from putting concealment in cross-examination or raising it as an issue and in effect does not rely on an adverse inference the concealment issue may still be included in the standard direction. The judge is not confined to the arguments which have been propounded by the parties and is entitled in summing up to comment on any matters which arise from the evidence in the case: Evans (D.J.), 91 Cr.App.R. 173, C.A. (and see generally Archbold paras. 4-378 and 379). Thus, in Khan [1999] 2 Archbold News 2, C.A. 96/03965/Y4, it was held that the trial judge may take the initiative and give a s.34 direction where appropriate even though the prosecution have not sought to rely on an adverse inference under the section.


Contrary to the likely approach of the predictable majority, a few judges, on the strength of the above arguments, may be prepared to delete the “latching on to advice” comment from the standard direction altogether. After all, it is by no means obligatory. Directing the jury that it is open to them to come to the conclusion that latching-on is the only sensible explanation, when there is absolutely no evidential or reasonable basis for such a conclusion, is to licence an entirely arbitrary process of fact finding. To allow the jury to reach such a finding may constitute a violation of those principles of the European Convention on Human Rights requiring that reasons put forward for a decision must be concrete and not abstract or stereotypical, must be sustained by the facts of the case and must not involve a mechanical process of reasoning: see eg Clooth v Belgium A 225 (1991), 14 EHRR 717. 

Even if the judge cannot be persuaded to forego the direction there is still the fundamental good sense of the jury. Translating the above argument into digestible terms may demand skill but, handled with finesse, it should prove more than a match for the JSB direction, which can be dismissed in advance.


A shorter version of this argument first appeared in an earlier edition of this Noter-up and was subsequently expanded upon in an article by the author entitled “An obituary for inferences on police station silence,”[2002] 6 Archbold News 3, July 8. The present text further expands the argument.


The effect of legal advice to say nothing in the context of inferences under s.36 (failure to account for substances, etc.) was considered in Compton (2003) 147 S.J. 24, C.A.; CLW 03/03/1. Heroin had been detected on banknotes found in the possession of the appellants and their respective accounts were (a) to deny involvement in drug trafficking, (b) to admit addiction and to assert the legitimacy of the money and (c) to assert that his wife was an addict and that the money had come from his father. The jury had been directed that could draw an inference against the appellants if they were satisfied that the advice of their solicitors to give no comment interviews (apart from their limited explanations) was an inadequate explanation for their failure and that there was no innocent explanation. It was held that the direction was adequate although it did not match up to the latest J.S.B. specimen direction, which was to be regarded as representing best practice. It was pointed out in commentary on the Criminal Law Week report has commented that s.36 does not include a paragraph catering for cases in which advice has been given to stay silent but that there is a note expressing the opinion that where a s.36 failure occurs in the context of a no comment interview it should be sufficient to direct the jury solely by reference to s.34.

Page 187

The approach of not elaborating on the reasons, not calling the solicitor to explain them and therefore not waiving privilege was adopted in Milford [2000] Crim.L.R. 330, C.A., 1999/07176/Y4, December 21 (see para. 20).

Pages 189 to 191
Topic I(Cautions under Pace; (1) The preface to questioning suspects; (a) The requisite of objective grounds for suspicion
In the 2004 edition C10.1 the phrase “about it” is replaced by the phrase “about an offence.” The new edition therefore introduces a significant widening of the circumstances in which a caution must be administered if the defendant’s answers are to be adduced in evidence. That C10.1 requires an objective test is confirmed in Note C10A in the 2004 edition: “There must be some reasonable, objective grounds for the suspicion, based on known facts or information which are relevant to the likelihood the offence has been committed and the person to be questioned committed it.”

Page 191
Topic (i) Questions requiring a caution

In the 2003 edition C10.1 the words “regarding his involvement or suspected involvement in that offence” have been deleted in accordance with the widened scope of the provision (see noter-up entry on page 189). C11.1A retains its number and content in the 2004 edition.

Page 192
footnote 639:
C10.2 retains its number and is unchanged in the 2004 edition. New C10.3 provides: “A person who is arrested, or further arrested, must be informed at the time, or as soon as practicable thereafter, that they are under arrest and the grounds for their arrest.” New note C10B states: “An arrested person must be given sufficient information to enable them to understand they have been deprived of their liberty and the reason they have been arrested, e.g. when a person is arrested on suspicion of committing an offence they must be informed of the suspected offence’s nature, when and where it was committed. If the arrest is made under the general arrest conditions in PACE, section 25, the grounds for arrest must include an explanation of the conditions which make the arrest necessary. Vague or technical language should be avoided.”

footnote 640:
C10.5 in the old code becomes C10.8 in the 2004 edition.

footnote 642:
Note C10A in the old code is replaced in the 2004 edition by C10E which states: “It may be necessary to show to the court that nothing occurred during an interview break or between interviews which influenced the suspect’s recorded evidence. After a break in an interview or at the beginning of a subsequent interview, the interviewing officer should summarise the reason for the break and confirm this with the suspect.”

footnote 643:
C10.7 becomes C10.13 in the 2004 edition.

Page 193
footnote 644:
C10.6 becomes C10.12 in the 2004 edition, with the reference to mentally handicapped replaced by “otherwise mentally vulnerable.”

Page 194
footnote 649:
C10.4 in the older code is incorporated in C10.5 of the 2004 edition, which lays down the terms of the caution to be administered on arrest or on “all other occasions before a person is charged or informed they may be prosecuted.”

Page 195
In El-Delbi (2003) 147 S.J. 784, C.A. (20/06/2003) it was contended that the jury had not been isntructed not to draw an inference unless satisfied that the defendant had understood the caution. However, it was held that the judge had reminded the jury of the defendant’s evidence as to the caution and it was clear from the whole of the directions that if this might have explained the failure to mention the facts subsequently relied on, then no inference should be drawn against him.

footnote 658:
Now provided by C10.7 of the 2004 edition. 

footnote 660:
C10C becomes C10D in the 2004 edition. 

Page 196
footnote 661:
Now C10.9 in the 2004 edition.

footnote 662:
Now C10.4 in the 2004 edition, requiring additionally a caution on a person’s further arrest.

Page 197
C10.3 in the 1995 version is now C10.4 in the 2004 edition. C10.4 in the old version is now C10.7.

Page 198
footnote 664:
C10.5A becomes C10.10 in the 2004 edition. Note C10F stresses that ss.36 and 37 only apply in respect of a person who has been arrested and detained.

footnote 665:
C10.5B becomes C10.11 in the 2004 edition. 

Page 199
Insert new section:

(5a) Modification of terms of caution if restrictions apply on the drawing of adverse inferences

Where by virtue of section 58 of the Youth Justice and Criminal Evidence Act 1999 (see noter-up to page 157) Annex C to Code C applies restricting the drawing of adverse inferences from silence Annex C.2 provides that the terms of the caution shall be: “You do not have to say anything, but anything you do say may be given in evidence.” Annex C.3 provides that whenever the restriction either begins to apply or ceases to apply after a caution has already been given, the person shall be re-cautioned in the appropriate terms. The changed positioin on derawing inferences and that the previous caution no longer applies shall also be explained to the detainee in ordinary language. Note for Guidance C2 furnishes the following framework to help explain changes in the position on drawing adverse inferences if the restriction on drawing adverse inferences from silence begins to apply(
“The caution you were previously given no longer applies. This is because after that caution:

(i)
you asked to speak to a solicitor but have not yet been allowed an opportunity to speak to a solicitor . . . ; or 

(ii)
you have been charged with/informed you may be prosecuted. . . . 

This means that from now on, adverse inferences cannot be drawn at court and your defence will not be harmed just because you chose to sy nothing. Please listen carefully to the caution I am about to give you because it will apply from now on. You will see that it does not say anything about your defence being harmed.”  

Where a restriction on drawing adverse inferences has ceased to apply before or at the time the person is charged or informed that he may be prosecuted Annex C Note for Guidance C2 suggests that the following indication should be given(
 “The caution you were previously given no longer applies. This is because after that caution you have been allowed an opportunity to speak to a solicitor. Please listen carfefully to the cautioin I am about to give you because it will apply from now on. It explains how your defence at court may be affected if you choose to say nothing.”

Page 219
If the defendant admits a lesser alternative offence but is tried on the greater, the jury should be directed that if they draw an inference from his failure to give evidence, the inference need not necessarily be that he is guilty of the greater: see Foley, unreported C.A. No. 97/07915/Z2).

Page 221
Topic (b)(The five essentials
In the light of Cowan the specimen direction was redrafted and the following version published in the August 2001 issue of the JSB specimen directions has been further re-modelled to make it more “juror-friendly”:

  “The defendant has not given evidence. [Note: Where the defendant has given evidence but has refused to answer a particular question or series of questions, the direction should be adapted accordingly.) That is his right. He is entitled to remain silent and to require the prosecution to make you sure of his guilt. You must not assume he is guilty because he has not given evidence. But two matters arise from his silence. In the first place, you try this case according to the evidence, and you will appreciate that the defendant has not given evidence at this trial to undermine, contradict or explain the evidence put before you by the prosecution. (If appropriate add:) However, he did answer questions in interview, and now seeks to rely on those answers. (If the interview is partly self-serving, ie it amounts to a ‘mixed statement, incorporate Direction 45:) The defendant’s statement to the police contains both incriminating parts and [excuses] [explanations]. You must consider the whole of the statement in deciding where the truth lies. You may feel that the incriminating parts are likely to be true—for why else would he have made them? You may feel that there is less weight to be attached to his [excuses][explanations]. There were not made on oath, have not been repeated on oath and have not been tested in cross-examination. (In the comparatively unlikely event that the interview is wholly self-serving the following direction is suggested:) The defendant’s answers provide evidence of his reaction and attitude when questioned about the allegation(s) he now faces. However, they do not amount to evidene of the facts stated by the defendant. That is because his answers were not made on oath and have not been repeated on oath. In the second place, his silence at this trial may count against him This is because you may draw the conclusion that he has not given evidence because he has no answer to the prosecution’s case, or none that would bear examination. If you draw that conclusion, you must not convict him wholly or mainly on the strength of it, but you may treat it as some additional support for the prosecution’s case. However, you may draw such a conclusion against him only if you think it is a fair and proper conclusion, and you are satisfied about two things: first, that the prosecution’s case is so strong that it clearly calls for an answer by him; and second, that the only sensible explanation for his silence is that he has no answer, or none that would bear examination. (If appropriate add:) The defence invite you not to draw any conclusion from the defendant’s silence, on the basis of the following evidence (here set out the evidence . . .). If you [accept the evidence and] think this amounts to a reason why you should not draw any conclusion from his silence, do not do so. Otherwise, subject to what I have said, you may do so.”

Pages 221-222
Topic (7) Jury must be satisfied that a prima facie case exists before drawing an adverse inference
In Whitehead (2006) 150 S.J. 888, C.A. (23 June 2006) it was noted that the “fourth essential” (that the jury must be satisfied that the prosecution have established a case to answer before drawing any inference from silence) is a necessary and logical conclusion from the “third essential” (that an inference from a failure to give evidence cannot on its own prove guilt) and it amplifies and spells out what is inherent in it. Accordingly, it was held that where the prosecution case rested solely on the evidence of a single witness containing no fundamental defect, and where the jury had been directed (a) as to the burden and standard proof, (b) that they had to be sure that the witness was telling the truth, and (c) that the defendant’s failure to give evidence could not prove guilt by itself, the possibility that they had relied on the defendant’s silence, before first deciding that there was sufficient evidence to call for an answer from him, was a fanciful one. There was no doubt that the threshold had been crossed so as to permit consideration of the defendant’s silence, although this was not to be taken as encouragement to judges not to state the fourth essential. The court observed, obiter, that whilst Judicial Studies Board specimen direction number 34 (2004 ed.) suggests that a jury should be directed that an adverse inference should only be drawn if the prosecution case was “so strong” that it clearly called for an explanation by the defendant, and whilst it was apparent that this derived from the “sufficiently compelling” formula used in R. v. Birchall [1999] Crim.L.R. 311 CLW/98/06/2), it was doubtful that the Court of Appeal had intended to depart from earlier guidance to the effect that the case had to be “sufficiently cogent” to call for an answer by the defendant. Commenting on the decision, the editor of Criminal Law Week observes in CLW/06/27/1:

   In a case where there is evidence implicating the defendant from several independent sources, an omission to direct the jury as to the “fourth essential” may be excusable; but, in a single witness case such as this, it is submitted that “essential” should mean just that, and that that is what was intended by the court in Birchall. It is disingenuous to say that it is mere amplification of “essential three”. Without “essential four”, it would be open to a jury to use the defendant’s silence against him though they may think that all manner of question marks hang over the complainant’s evidence. This would be consistent with the direction not to convict on an adverse inference alone. They would be adding an adverse inference to a dodgy allegation to make for proof of guilt. Telling them explicitly that they should be satisfied that there is a case to answer before giving any consideration to the defendant’s silence, or, as the court in Birchall put it, that they should not start to consider the defendant’s silence until they conclude that the prosecution case is sufficiently compelling to call for an answer, is the best guarantee against an adverse inference being added to a dodgy allegation to make for proof (impermissible) as opposed to an adverse inference being added to a cogent allegation to make for proof (permissible).

Page 223
Topic (a)(Broad discretion to direct or advise the jury not to draw an adverse inference
In Becourn [2003] 5 Archbold News 1, C.A. (04/04/2003) it was re-stated (applying Cowan et al [1996] 1 Cr.App.R. 1, C.A.] that where it was apparent that a defendant’s decision not to give evidence may have been influenced by the anticipation that he would be cross-examined as to his previous convictions, this did not constitute such an exceptional factor as would justify a judge in advising a jury not to draw any adverse inference against the defendant from the failure to give evidence, nor did such circumstances require a modified version of the standard J.S.B. direction t be given, so as to incorporate some reference to the fact that a defendant may decline to give evidence for “innocent” reasons, which could be illustrated in a manner similar to the directions relating to lies and false alibis. In a case where the defendant may not have giv en evidence because of a desire not to be cross-examined on his convictions, any such direction would be misleading, as any illustration given would not include reference to the claimed reason for not giving evidence (ie the desire to avoid cross-examination on previous convictions).
Topic (c)(Defendant’s physical or mental condition precluding an adverse inference
In R. v. Tabbakh, 173 J.P. 201, C.A. (03/03/2009) it was stressed that the terms of section 35(1)(b) make it clear that the test it poses is required to be answered according to the physical or mental condition of the accused and it was held not to follow from this that all the circumstances of the case (including the potential impor​tance of the defendant’s evidence) do not fall to be taken into account in deciding whether it is undesirable for the accused to give evidence. It is plainly not sufficient that the defendant suffers from some physical or mental condi​tion that may cause him some difficulty in giving evidence. It must be a condition which is such to make it undesirable for him to give evidence. Many, if not most, difficulties that a defendant or any other witness may have in giving evidence are things that have to be assessed by the tribu​nal of fact. (R. (D.P.P.) v. Kavanagh [2006] Crim.L.R. 370, Q.B.D. (Stanley Burnton J.) (CLW/06/12/3), followed.) In R. v. Ensor [2010] 1 Cr.App.R. 255(18), C.A. (05/11/2009) it was stressed that although it was com​mon for a defendant to have difficulty, and even extreme difficulty, in giving evidence that did not in itself make it “undesirable” that he should give evidence. Where, therefore, a psychiatric report said no more than that the defendant would have difficulty in giving evidence and that the strain of doing so “could” adversely affect his mental health, without saying anything about how the experience might adversely affect his mental health, the judge was entitled to refuse to admit evidence to this effect as it provided no basis for a conclusion that the case came within section 35(1)(b).

In R. v. Barry (Adrian) [2010] 1 Cr.App.R. 466(32), C.A. (17/02/2010) it was held that the ap​proach in R. v. Bathurst [1968] 2 Q.B. 99, C.A. (impermis​sibility, save in limited circumstances, of judicial comment on a failure by accused to give evidence where his plea is one of diminished responsibility) has not survived s.35 because such situations are now addressed specifically by section 35(1)(b) (impermissibility of inference from failure to give evidence where “it appears to the court that the physical or mental condition of the accused makes it undesirable for him to give evidence”). However, where an accused who is not suffering from such a condition at trial fails to give evidence, section 35(3) permits the drawing of “such inferences as appear proper.” While, therefore, the power to draw inferences is not disapplied in cases of diminished responsibility, section 35 clearly envisages that there may be cases, whether in the context of diminished responsibil​ity or far removed from it, where the drawing of a relevant inference will not be proper. 

Page 229
Topic (g)(Innocent reasons for silence must be canvassed evidentially
It may be suggested that there is be scope for calling a solicitor to give evidence simply that the defendant has been advised not to go into the witness box, without waiving privilege. The fact that the advocate’s rôle includes giving advice on whether or not to go into the witness box may be underlined by referring to the procedure to be followed when the defendant is not to be called as a witness (see main work, pages 230-231) in which the judge asks in the presence of the jury whether counsel has given advice on the matter. To set the stage for referring to this procedure in his closing speech counsel, when earlier answering in the affirmative, should stress: “Such advice has indeed been given during the course of a detailed discussion on the point.”

Page 229
Insert new sections:

(f) No inference permissible where the central facts are admitted

Where the “central facts,” are admitted and the only issue is whether those facts amount to the offence charged, a direction under section 35 would be inappropriate: McManus and Cross [2002] 1 Archbold News 2, C.A. (judgment October 30, 2001; issue was whether the facts amounted to the offence of keeping a disorderly house).

(g) Co-defendant tried in absence
     In Hamidi and Cherazi 2010 Crim.L.R. 578, CA (02/020/2010) it was held that where the specific circumstances permit the drawing of an adverse inference from a defendant’s failure to give evidence it is not unfair to direct the jury in accordance with s.35 merely because the jury are trying a co-defendant in his absence, there being not only no scope for an adverse inference under the section in the case of the co-defendant, but also a duty on the judge to direct the jury that they should not draw an adverse inference against the co-defendant on account of his absence. While there may be circumstances when, as between defendants, a judge would be justified in trying to achieve parity, there would need to be an evidential basis or exceptional circumstances requiring that course.
Page 232
To the end of footnote 3 add:  

“The cases of the four Guinness defendants were referred again to the Court of Appeal by the Criminal Cases Review Commission on the ground, inter alia, that the U.K.’s treaty obligations conferred on the appellants the right in domestic law to rely on the violation established by the European Court of Human Rights in seeking the quashing of their convictions. The decision of the court dismissing the appeals (see The Times, February 1, 2002, judgment December 21, 2001) has subsequently been upheld by the House of Lords ([2002] UKHL 44, November 14, 2002; The Times, November 15). The basis of the decision is that the state’s obligation to abide by the judgment of the European Court of Human Rights” do not confer any right on the appellants. Whether art. 46 requires the re-opening of convictions is doubtful, in the appellate committee’s view. That is not expressly or implicitly required by the article and there is nothing in the human rights jurisprudence to suggest that there is any such obligation. The declaration of violation made by the European Court in relation to each of the appellants could be, and was regarded by that court as amounting to sufficient just satisfaction. However, and determinatively, even if the failure to re-open the appellant’s convictions might give rise to violation of art. 46, domestic law precludes reliance on any such violation in the circumstances. The fact of violation could not have led to the exclusion of the answers at the trial, applying the approach available under domestic law at the time, because that would have amounted to partial repeal of legislation by Parliament which authorised the use of the evidence (see Morrisey; Staines [1997] 2 Cr.App. 426, 442, approved in Kansal (No. 2) [2001] 3 WLR 1562, para. 86). The same conclusion results by s.6(2) of the Human Rights Act 1998, which preserved the lawfulness of the conduct of the prosecution and trial judge in relation to the admission of the D.T.I. answers by the appellants to questions put to them pursuant to s.434 of the 1985 Act (see main work at p.10). Put another way, the will of Parliament, as expressed in s.434, trumps any international obligation. In contrast, the unfairness and want of safety found in Rowe and Davis v UK, (2000) 30 EHRR 1, and Davis; Rowe; Johnson, (2001) 1 Cr.App.R. 115, result from improper non-disclosure arising from common law principles, not from lawful compliance with an Act of Parliament. Whereas the decisions of the EHRR in relation to the appellants were tantamount to a declaration that Parliament’s enactment of s.434 was unlawful, such a conclusion was not open to the Court of Appeal, even since the coming into force of the 1998 Act, because the whole scheme of that Act preserves the sovereignty of Parliament. The appellants could not assert, at common law, rights derived from the Convention which they were prevented from asserting under the Human Rights Act because it was not relevantly retrospective. The primacy of Parliament means that, albeit those convictions resulted, in part, from procedures which the European Court had recognised as unfair, this could not properly declare them unsafe, because the stigmatised procedures were expressly permitted by Parliament. The arguments, originally deployed by the Court of Appeal, have been criticised as unconvincing in that Parliament’s amendment of the original statute (see main volume, at p.10) amounted to a recognition of the fact that the appellants had not received a fair trial (James Richardson, Criminal Law Week, 02/3/1). Moreover, as was urged during argument before the Court of Appeal, the very individuals who were responsible for having an unfair law changed were never to see the benefit of that change (see A. Jennings, ‘Recent Human Rights Developments in Criminal Law and Evidence,’ CBA newsletter, September 2002, 5). In a commentary on the decision in The Times December 21, 2001, it has been contended that the convictions should be quashed on the ground that s.2 of the Human Rights Act 1998 provides that a court must take account of any judgment of the ECHR ‘whenever made or given.’ This would restrict appeals to those cases which have already been appealed to Strasbourg successfully and avoids opening a floodgate of appeals in cases dating from before the 1998 Act came into force: see commentary on the decision in The Times, December 21, 2001.”

Pages 240 to 242
Topic (b)(The appellate tests of safety and fairness harmonised
In Pendleton [2002] 1 Cr.App.R. 34, HL, a decision giving clarification to the issue, it was held that when a court is reviewing the safety of a conviction it is not concerned with the question of the appellant’s guiilt but with the issue of whether the appellant received a fair trial.

Page 245
In Everson, supra, para. 25, the judge did not expressly tell the jury that they could not convict mainly on the basis of the appellant’s silence in interview and it was submitted that his failure to do so was incompatible with the right to silence (Condron v. U.K.). Although, as the court noted, the specimen directions in relation to section 34 were shortly to be revised to include an express statement that a conviction cannot be based mainly on the accused’s failure to speak at interview, they pointed out that the judge could not be criticised since the current JSB specimen directions did not require such a direction. However, it was held that the words which the judge did in the event use effectively amounted to the giving of such a direction because he told the jury that if they took the appellant’s silence into account they could do so “as some additional support for the prosecution’s case.” In the court’s view, “the jury must have understood from these words that they could not rely on the failure as the main basis on which to found a conviction. They would have understood that at most it could be relied on as a subordinate element of the prosecution case affording it some support and that is how it was presented by the prosecution.” The JSB specimen directions issued in August 2001 now contain the  direction (see above, p.108, topic (c)).

Page 246
To footnote 60 add:  

“See p.110, supra.”
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