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On 15 February 1999 Mr Jack Straw, the then Home Secretary, told the House of Commons of his plans for the indefinite detention without trial of dangerous persons with severe and untreatable personality disorders. Most press reports of the announcement
 referred prominently to the case of Michael John Stone, who could not be incarcerated under the Mental Health Act because of the existing state of the law and who allegedly went on to commit the notorious Russell murders, for which he had been convicted the previous October. If Michael Stone’s case was cited in order to demonstrate a need for the administrative detention of dangerous psychopaths a less suitable illustration it would be hard to imagine, for the case against him was built on a class of evidence which many lawyers would regard as inherently and fundamentally suspect. After his first trial the case grew weaker still, the Court of Appeal granted him a re-trial and it remained weak when he was convicted for the second time in 2001. In January 2005 his appeal against that conviction was dismissed, but for all the court’s masterly analysis of the issues and their incisive reasoning in upholding the trial judge’s summing up within the constraints of existing principles of law there still seems little basis for confidence in the jury’s verdict.


Meanwhile, in 2002 a Mental Health Bill had been introduced to provide for the detention of non-offenders with untreatable mental disorders
 but was subsequently withdrawn. By a curious coincidence, on the very day in September 2004 that Stone's second appeal was ordered to be adjourned a new Mental Health Bill reviving the basic proposal for detention of untreatable unconvicted psychopaths was published in draft.
 Since it was the Stone case which almost certainly provided the main inspiration for the original proposal for reform in 1999, that factor may be reason enough to examine the key evidential issue involved in the case. However, even without the mental health dimension the theoretical and practical issues involved in basing a prosecution primarily on the class of evidence upon which Stone's conviction was sustained, that of alleged confessions made to a fellow prisoner, has long posed a vexed and special problem for the courts which bears a compelling need for scrutiny.

I. Confessions to Investigators and to Lay Witnesses

The examinations of suspected offenders by investigating officials has been used at trial from time immemorial. As such they constituted what we would understand as hearsay, that is they were adduced as the factual narrative of a person who was not, and could not be, a witness: the accused. With the inception of the rule against hearsay in the 17th century some legal device had to be found of circumventing the rule in order to ensure the continued admissibility of such a valuable specie of evidence. So, apparently adapted from an old Germanic rule avowing the incontrovertibility of records taken under royal seal, confession on examination quickly came to be justified by the rationale that officials such as justices of the peace, who customarily took the  examination, were “judges of record.”
 The assumption was that the evidence of authentication enjoyed an extraordinary reliability. However, this limitation was challenged in the next century, when it was asserted that the accused’s confession “made in discourse with private persons hath always been allowed to be given in evidence against the party confessing”
 and it was swiftly affirmed judicially that a confession made to a private person was not only admissible but also sufficient to convict of the summary offence of deer-stealing.
 By the last decade of the century there was no longer any doubt: in R v Lambe all twelve judges agreed that no less admissible than a confession before a JP was one “made in the adjoining room previous to his having been carried into the presence of the Justice, or after he had left him, or in the same room before the Magistrate comes, or after he quits it.”


With the development of the rule that a confession would be vitiated by threats or promises held out by a “person in authority,” many of the reported cases in the 19th century concerned confessions made unofficially to employers, usually about theft in the course of work, although sometimes the offences were of a sexually related nature (such as abortion) into which employers of domestic servants supposed it was their business to inquire. Confessions made to interested persons, such as family members of the victim, also featured in a number of the cases reported. However, there were virtually no reported cases concerning confessions made to fellow prison inmates because the fundamental admissibility of a private confession was by then not in question and co-prisoners were plainly not persons in authority over the accused and would be in no position to the secure an end to the prosecution, or mitigation of the penalty, if there were a confession. 


The issue in all the person inauthority cases concerned the voluntary nature of the confession, not its authenticity.
 Once it had been settled in the 18th century that there were no special requirements for authentication of a confession (beyond the testimonial assertion that one had been made), there seemed little further reason for the courts to consider, as a matter of generality, any of the potential problems which might arise in assessing the weight to be attached to evidence given by different categories of lay persons who might be claiming to have witnessed a confession.


There may be any number of reasons why some lay witnesses might have a ‘personal agenda’ to serve in alleging that the accused had confessed to them privately. For example, the father of a young woman who has been raped but is refusing to disclose the identity of her assailant strongly suspects a particular individual and concocts a confession in order either to make the case certain or to provoke his daughter into exonerating the man if by some slender chance (so he thinks) the man be innocent. Again, without any element of conscious deceit a witness’s hearing, comprehension, memory or retrieval may be imperfect when it comes to assimilating and recalling an incriminating statement or remark. However, while juries could always be asked to bear these factors in mind on a case by case basis, these were not problems about which the courts were ever asked to decree any specific directions which judges were required to give juries, or even to express any authoritative opinions or guidance for judges in assisting juries. There was no juridical requirement, in other words, for juries to be given any special warnings about the dangers inherent in accepting evidence of oral confessions. This was surprising, in a way, bearing in mind the scepticism which has been expressed on the highest authority towards evidence of oral confessions allegedly made to official investigators and lay persons alike.

II. Juridical Suspicion of Evidence

Alleging an Oral Confession

Well before the judges of the late 18th century were extolling the virtues of a voluntary confession as “deserving of the highest credit,”
 and “[w]hen well proved . . . the best evidence of guilt,”
 Sir Michael Foster in his treatise of 1732 was want to offer a rather more sceptical take on the question(

“. . . hasty confessions, made to persons having no authority to examine, are the weakest and most suspicious of all evidence. Proof may be too easily procured, words are often mis-reported, whether through ignorance, inattention, or malice, it mattereth not to the defendant, he is equally affected in either case; and they are extremely liable to misconstruction and withal, this evidence is not, in the ordinary course of things, to be disproved by that sort of negative evidence, by which the proof of plain facts may be and often is confronted.”

Much later, Wigmore, too, although prone to idealise the value of confession evidence
 acknowledged that the experience of the courts was not always encouraging(

“Paid informers, treacherous associates, angry victims, and overzealous officers of the law(these are the persons through whom an alleged confession is oftenest presented; and it is at this stage that our suspicions are aroused and our caution stimulated.”
 

In R v Thompson
 Cave J. noted with some irony a familiar pattern in which prisoners often seemed the more penitent as the case against them was weaker:


“I always suspect these confessions, which are supposed to be the offspring of penitence and remorse, and which nevertheless are repudiated by the prisoner at trial. It is remarkable that it is of very rare occurrence for evidence of a confession to be given when the proof of the prisoner’s guilt is otherwise clear and satisfactory; but, when it is not clear and satisfactory, the prisoner is not unfrequently alleged to have been seized with the desire born of penitence and remorse to supplement it with a confession;(desire which vanishes as soon as he appears in a court of justice.”

Modern empirical research has validated this scepticism.
 Cave J. was thinking more of confession to police officers than to lay witnesses but the principle is surely the principle is surely applicable to oral confessions generally. 

III Cases of Confession to Psychiatrists and Probation  Officers

Reference was made earlier to admissions allegedly made to such lay witnesses as employers and family members of victims. However, it is far from unknown for the prosecution to rely on confessions or self-incriminatory utterances allegedly made to those who perform a professional role in dealing with offenders in a confiding capacity outside the context of a police investigative function. 


In recent years the Court of Appeal has considered cases in which reliance was placed upon confessions made to professional counsellors in whom the maker must have assumed confidentiality was assured. In R v McDonald
 the appellant had written to his victim’s parents explaining that he had killed the victim after being told by him that he had had sex with his (the appellant’s) wife in the appellant’s mother’s bed. At his trial for murder he raised provocation and the prosecution called a psychatrist, who had seen him in order to determine fitness to plead, the issue of diminished responsibility and mental state in general, and who gave evidence that the appellant had told him that he had to make up some reason for his behaviour. It was contended that the evidence ought to have been excluded on the grounds of unfairness as it related to a non-medical issue. However, it was held that the Crown need not have adduced the letter as it was self-serving although having done so it would have been misleading not to have adduced the appellant’s comments to the psychiatrist. It is not known if the psychiatrist had covertly tape-recorded the consultation but it may certainly be assumed that he did not give the appellant any opportunity to authenticate a note of the exchanges. The decision should be contrasted with the similarly unsuccessful appeal in R v Cavill,
 another murder indictment. In that case the appellant was seen by a psychiatrist instructed by the Crown Prosecution Service in the absence of a solicitor and was told by the doctor that his report would be going to the CPS. In the course of the consultation the psychiatrist asked him about his movements on the fatal night and he gave an account which was inconsistent with the evidence he gave at trial. Accordingly the psychiatrist’s evidence of the consultation was adduced in evidence. The defence contended that it was wholly inappropriate to conduct an interview which involved asking the appellant to account for his movements, as there was no history of psychiatric illness or mental illness of any sort. Dismissing the appeal the court noted that the defence disputed neither the accuracy of the report nor the warning about the intended disclosure.


Reliance on confessions confided to a professional counsellor has not been confined to the medical profession. In R v Brown
 the appellant made no admissions during a formal taped police interview attended by his solicitor and a social worker acting as appropriate adult. Afterwards the appellant was told by the social worker in private that she thought she knew what had happened and that he had had something to do with the assault in question, whereupon he admitted the assault to her. She did not tell the solicitor what had been said but after consulting her superiors made a statement to the police. The trial judge accepted that the social worker had initiated the exchange and had not warned the appellant that anything he said might be used in evidence and that he had in all innocence been misled therefore into thinking that he was speaking in an atmosphere wholly different from that which prevailed in the course of the formal interview. Nevertheless, he found that there was no bad faith and no unfairness in allowing the evidence to be given and it was held that there was no reason to go behind the ruling. In R v Elleray
 the appellant pleaded guilty to indecent assault but in the course of being interviewed by probation officers with a view to the preparation of a pre-sentence report admitted raping the complainant on a number of occasions when drunk. He was charged with four offences of rape and, giving evidence for the prosecution of the admissions, the probation officers admitted that they had not transcribed what the appellant had said. Dismissing the appeal and rejecting the appellant’s submission that the admissions should have been excluded the court drew an analogy with an interview by a doctor and referred to the case of R v McDonald. Although a probation officer was under a duty to conduct a risk assessment and could not simply ignore relevant comments by a defendant the prosecuiton should always consider carefully whether it was right to relay on such evidence. However, in the instant case the prosecution did not act unfairly in prosecuting for the rapes.

IV Cautioning Juries 
As already observed, judicial and academic scepticism towards evidence alleging oral confessions has not been translated into any general requirement for juries to be given warnings about such evidence. However, there will usually be a need for caution in approaching evidence of oral confessions attested to by persons who may have a personal interest in the case. The defence will certainly stress this in their closing speech and, in summing up, most competent and fair minded judges will gladly remind the jury of the defence submission, even without any obligation to do so from ‘on high.’ In the discussions between Bench and Bar which are nowadays so often conducted prior to speeches or the summing-up in order to reach common ground on the issues and therefore avoid error the defence should certainly invite the judge to endorse the need for care in such cases. Again, even where seemingly disinterested witnesses are concerned it would not be amiss to instruct juries that when dealing with the account of a disputed oral confession they should be careful to bear in mind that utterances can be misheard, misremembered through being misunderstood and misrecorded, even when committed to writing soon after being pronounced.


Although, then, there is no formal duty in general to warn the jury of the potential weaknesses inherent in evidence of oral confessions, very significantly it has quite recently been held that in relation to one particular category of evidence of an oral confession attested to by a private witness special warnings are now obligatory subject to the meeting of certain conditions. This is in the case of confessions allegedly made to, or at least professedly witnessed by, a fellow inmate of the accused, in prison. Confessions made and witnessed in these circumstances are by far the most commonly encountered example of confessions made to private witnesses. They have featured in a number of well publicised trials in recent decades
 and no doubt in countless others which have failed to attract media attention. It takes little imagination to appreciate that evidence purporting to attest to such confessions is inherently suspect. Quite apart from the fact that testifying co-inmates may have a bad record of dishonesty and general disregard for the law and may be persons therefore of very limited credibility, their evidence may well be tarnished by such factors as the hope of reward from the state in the form of early release or the dropping of charges or some other beneficence (even if there is no evidence of their being habitual police informants), or payment by a newspaper for their story, or even the attraction of cudos from other prisoners. It is well-known that certain classes of prison inmate are unpopular with other prisoners, for example alleged or proven sex offenders, and such persons are usually at risk of unofficial (but officious) violent retribution at the hands of other prisoners. The same factor may  be instrumental in inducing some prisoners to come forward “selflessly” with allegations of confession in order to strengthen the case against an accused charged with an offence on the proscribed list―an example of “noble cause corruption” or “pious perjury,” as it used to be called.


Confessions witnessed by prison co-inmates represent the example par excellence of suspect evidence of oral confessions made to lay witnesses and have been the subject matter of very intense public interest in recent years, mainly as a result of the case of Michael Stone, whose case is discussed later. Accordingly, it is proposed to devote the rest of this article to concentrating on the law relating to such confessions. 


However, before moving on to that discussion mention should be made of a possibile scenario in which in might be envisaged that a suspect who is in police detention is occupying the same holding cell as a lay informant who will allege that the detainee made incriminating remarks to him. If there be any suggestion that the witness was deliberately planted in the cell in order to ‘obtain’ a confession in circumstances in which the police were plainly circumventing restrictions on conducting a PACE interview at that stage (for example, because there was by now enough evidence to charge) the evidence would probably be excluded. To the knowledge of the author there are no cases on the point recorded although there are a number of reported cases in which incriminating admissions triggered by third parties in the police station have been overtly tape-recorded. But that situation is outside the scope of this monograph.

V. Confessions Alleged by Fellow Prisoners Contrasted with those Adduced by the Police

It is instructive to compare the willingness of the courts to allow uncorroborated and unsubstantiated gaol cell confessions to sustain a conviction for murder with the attitude of our lawmakers towards oral confessions witnessed by the police. 

Provisions under PACE for validating confessions made to police officers

The PACE Act and its associated codes of practice make provision for the audio tape-recording of interviews with suspects at the police station.
 Code E requires the tape-recording of all such interviews in respect of any indictable offence or offence triable either way.
 Code C provides that following a decision to arrest a suspect the police must not interview the suspect about the relevant offence other than at a police station, unless certain conditions of urgency apply.
 However, not all confessions are made within the context of a formal interview. Sometimes it is alleged that the accused made a spontaneous confession or other self-incriminating remark to the police, that is one not prompted by police questioning. Obviously police officers would not be expected to have their pens and notebooks permanently poised in order to record such utterances as might happen to fall from the lips of the accused. However, short of requiring all officers to carry with them at all relevant times voice activated pocket cassette tape recorders, of the type which have long been available at low cost, PACE goes as far as it may be thought possible to go in placing obstacles in the way of concoction. Thus, inserted in the 1991 revision of PACE Code of Practice C following strictures by the Court of Appeal in R v Matthews
 was the provision requiring that a written record was to be made of any comments by a suspected person, including unsolicited comments, which are outside the context of an interview but which might be relevant to the offence.
 The Code does not require ex post facto notes of unsolicited comments to be offered for verification as soon as practicable but a very important counterpart of the requirement to make a note of such utterances is the provision requiring that at the outset of any subsequent tape-recorded interview under caution, the suspect must be asked to verify earlier utterances not recorded on tape.
 This is a measure clearly designed to prevent concoction after a taped interview has produced no admissions. Failure to ask for such verification will cast doubt on evidence of the making of the remark and will probably render it inadmissible. Again, if the accused is confronted with the ex post facto record of a spontaneous admission soon after its utterance, an indignant denial that it was ever made will lend support to the denial. People who unload their consciences to the police rarely if ever feel an instantaneous regret at having done so sufficient to mobilise defensive acting skills. Where second thoughts occur that will be much later. The reality of human experience is that people who are sorry for their actions rarely recover from their remorse the moment they express it.


The whole PACE scheme for authenticating admissions was aimed at quelling disquet over police malpractice. There was undoubtedly cause for concern in this area, yet PACE clearly embodies a fundamental mistrust of police officers as a whole. In spite of the fact that they must obviously be of impeccable character to get into the police in the first place, officers are not trusted to give reliable evidence unless it is validated by means which are unassailable.

Contrasting trust reposed in habitual criminals

By the irony of a remarkable contrast, where evidence is adduced of a confession made in private, in prison, to an individual with a proven record of serious crime and wholly unauthenticated by any of the safeguards which are required when a spontaneous oral confession has allegedly been made to a police officer, the accused may be convicted on the strength of that confession alone entirely unsupported by any other independent evidence.


Although a fellow prison inmate was called to assist the Crown in Le Botiler’s Case in relation to an alleged confession reliance on such witnesses is largely a modern phenomenon. This is because for a considerable period before the 19th century it had been the rule that a criminal conviction resulted in loss of testimonial competence. The rule seems to have had its origins in Germanic law, possibly with links also to the Old Testament precept “Put not thine hand with the wicked to be an unrighteous witness.”
 It is traced back as early as a 14th century case when it was declared that a conviction for conspiracy at the suit of the Crown would result in loss of competence.
 Hale cited a contemporary case to show that convicted felons were similarly disqualified but pronounced the view that the king’s pardon for any offence rendering the accused incompetent had the effect of removing that incompetency.
 Nearly two centuries later the rule of incompetence was still being justified on the basis that, as Starkie argued, the object of the oath being to bind the conscience of the witness it followed that the testimony of a person who had shown a disregard for laws human and divine ought not to be received since it could not reasonably be expected that such a person would respect the obligation of the oath.
 The reiteration of that simplistic and inflexible view of human behaviour was swiftly gainsaid by Bentham’s demonstration of the fallacy of regarding moral turpitude as an objection to competence rather than to the weight of the evidence,
 the utilitarian appeal of which led in 1843 to the abolition of incompetence by statute.
 Given that few remand prisoners were of good character, and that any prisoner offering himself as a witness to an alleged confession would be most unlikely to have a clean record, the old rule would have have served to preclude the admissibility of most confessions attested to by co-inmates.

VI. Arguments  and Options

The question of the admissibility of confession attested to by co-inmates with a bad record could not now seriously be challenged on any basis of principle. On the other hand, what remains very much a live issue is the question whether such a confession should be permitted to sustain a conviction in the absence of other evidence. However, it is proposed to review briefly here certain arguments which have been advanced in favour of, and against, the use of prison cell confessions as a matter of practice. 

Should resort be made to prison cell

confessions as a matter of practice?

In favour


It is argued that the prosecution of serious crime is too important to tolerate a rule indiscriminately and inflexibly shutting out the evidence of a given category of witness as inherently unreliable without regard to the particular circumstances. In an age of some sophistication, it might be contended, the members of a modern jury, assisted by skilled counsel employing cross-examination tech-niques which have been honed to razor sharp perfection over centuries of practice, are well able to separate the wheat from the chaff. A key safeguard against perjury is the duty of the Crown Prosecution Service to evaluate the reliability of potential witnesses, and hence to make a judgment on whether to call them, using  criteria set out in the Code for Crown Prosecutors.
 The prosecution are also bound by rules requiring the disclosure of any material which may weaken their case,
 including the previous convictions of witnesses and any previous utterances, oral or written, which may be at odds with their evidence in court. The trial judge enjoys an overriding discretion to exclude evidence if its probative value is outweighed by its likely prejudicial effect and in any event is obligated to warn the jury that prosecution witnesses may have a purpose of their own to serve.
 Lastly, a most important safeguard is afforded by the rule in R v Galbraith
 that the judge ought to stop the trial where the case against the defendant is tenuous, a characterisation which is arguably warranted when the only evidence is an alleged oral confession made to a fellow prison inmate with a bad criminal record. Where, in “borderline” cases, there is some doubt as to whether the state of the evidence is such as would bring it into the category of “tenuous” the judge has a discretion to stop the trial.
  

Against

The use in evidence of a prison confession is likely to involve the inherent prejudice which will follow from the jury learning that the defendant has been held on remand, rather than having been on bail. With the jury hearing evidence of the defendant’s “activities and associations when in custody, and all the unsavoury things that discussion about life in prison brings . . . cell confession carries with it a flavour and complexion, which, in itself, always puts the accused at unfair advantage.”


Although the prosecution bear the duty of disclosure, this only extends to material which they actually have in their possession.
 More often than not such potentially crucial material as prison, medical, psychiatric, psychological and social services reports and records will be in the hands of third parties who will be bound by confidentiality if the witness refused to authorise disclosure. The CPS might have second thoughts about relying on a witness who adopted such an attitude but if it were decided to use a witness who was unwilling to co-operate with the defence this would be a matter for comment but no more than that. There is no right to the disclosure of material which is required only for use in cross-examination, but which is not prima facie admissible.
 The inmate witness attesting to a confession in prison will often have a background of complex emotional and behavioural instability without knowing about which the jury can hardly be expected to make a reasoned assessment of whether the account of the confession is reliable or fictitious.

Concealing the informer status of the witness


The potential instability and susceptibility to inducement of many prison inmates may be a key factor in exposing their vulner-ability when offered blandishments to furnish confession evidence against a fellow prisoner. Such influences may emanate directly or indirectly from the police who may feel frustrated by the prospect of not being able to adduce enough evidence against an accused in custody, particularly where the allegation is of a high profile crime. The evidence is at once easy to manufacture, potentially compelling and difficult to disprove. Yet the defence may have little means of discovering if there is a secret confiding relationship between the informer/witness and the police if the police choose to conceal its existence. If, however, rumours circulate and in order to pre-empt an attempt to discredit their witness in court the prosecution successfully seek a Public Interest Immunity certificate in relation to the prior existing informer status of a prison confession witness the defence will be stymied in their attempts to establish a questionable background to the evidence of confession.

VII. Formal Safeguards

A confession may be suspect for one of two possible reasons. First, while the confession may undeniably have been uttered it may be unreliable as a testament of guilt in consequence of the circumstances in which it was uttered, in particular the mental state of the accused at the time. Second, the evidence as to its making may be unreliable. In either case there are three possible legal mechanisms which may be chosen to guard against the possibility of a conviction being sustained only by a confession which is suspect. The introduction of a strict rule may be envisaged which prohibits any conviction based on a confession unsupported by other evidence. Second, without introducing a strict prohibition it may suffice simply to apply the rule requiring the trial judge to stop the trial where the evidence of guilt, though technically sufficient, is tennuous.
 This would allow some confessions to sustain a conviction, although unsupported by other evidence, by reason of the particular cogency of the evidence proving that it was made and demonstrating the reliability of the accused in attesting to his own guilt. Third, rules may be laid down for a formulation of warning to the jury against convicting on confessions unsupported by evidence of another kind.


The complex issues involved in the debate as to whether confession evidence unsupported by evidence of another kind should be permitted to sustain a conviction need not be discussed or reviewed here. They are set out exhaustively in the authors’ work Confession Evidence, cited earlier.


The question whether judges should be required to give juries a special warning about the dangers implicit in accepting evidence from a co-inmate as to a cell confession is part of a general topic which has long exercised the courts. The relevant authorities will be referred to in the context of the account of the Michael Stone case which follows.

VIII. The  Michael Stone Case

The murders

On 9 July, 1996, at about 4.00 pm, Dr Lin Russell and her daughters Megan, aged six, and Josie, aged nine, were walking home with the family dog from a school swimming gala at Chillenden, near Canterbury in Kent, when they were waylaid in Cherry Garden Lane, an unmade track near a cornfield, by a man getting out of a car. He took them into a thicket, tied them up with torn towels and shoe laces, blindfolded them and savagely beat the head of each of them with a hammer, smashing their skulls to a greater or lesser degree. Dr Russell and Megan died in the attack but Josie, although left for dead, survived. The dog was killed. When they failed to return home Dr Russell’s husband raised the alarm and the bodies and Josie were discovered at 12.30 next morning. Stone was arrested a year later.

Josie Russell’s recollection of the attack

The injuries which Josie suffered caused her to have significant difficulty in expressing herself, but two months after the attack she indicated to her father that she had some recollection of what had happened. A speech and language therapist began a series of sessions and she was interviewed by the police several times form September onwards. She indicated that, while in Cherry Garden Lane, she had seen a car to whose driver she had waved, and it was that car which had later stopped across their path. The assailant, who was alone, had hurt her head with a hammer, had tied her hands behind her back with a shoe lace and had tied her mother with a blue towel which he had torn. She had run away, but the man had run after her, hitting her on the head, and had brought her back to the others. Later, she gave further details of the man chasing her, and hitting and tying up her mother. Later still, when she was able to speak, she stated that the man had asked for money, although it is to be noted that Dr Russell in fact had no purse or handbag with her. 

Descriptions of suspect and car 

It is interesting to compare Stone’s appearance with the description given by Josie Russell of the assailant and with the descriptions given by various eyewitnesses of possible suspects seen in the vicinity of the murders. 
Stone is 5 ft 7 in and rotund. According to the investigative journalist Jo-Ann Goodwin he had severely receding mid-brown hair but in their 2005 judgment the Court of Appeal stated that he shared with the driver the characteristic of “short blond hair.”
 At the time of the murders he was 36. 


Josie Russell Josie Russell described the attacker as having short yellow hair, clean-shaven, not wearing spectacles, medium build, aged about 25 and the slightly taller than her father, who is about 6ft. She described his car as brown or red and clean and stated that he was alone.


Other witnesses A number of witnesses described having seen possible suspects in the vicinity at about the time of the murders:

· At about 4.10 pm a gardener saw what he thought was a beige Escort, parked by a tree with the boot open, with a man standing beside it whom he described as about 5 feet 6, with quite short close cut light-hair, wiry, and aged 35-40. He seemed agitated and was looking across the field towards Chillenden. Later, when the witness returned with his dog, he saw, near the tree, a string bag with strips of blue towelling which had been pushed into a hedge.

· At about 4.30 pm a local woman had seen a clean-shaven man of medium build wearing a dark blue baseball cap and carrying a hammer.

· At about 4.50 pm another witness saw a beige car, possibly a 10 year old Escort, near a place called Rowling Court. The white male driver had short fair hair and was aged about 30 to 40. Near a tree at Rowling Court six separate bloodstained strips of towel were later found which, when fitted together, formed one complete towel identified as belonging to the Russell family. (DNA analysis revealed that the bloodstaining and some hairs which were recovered from the towelling were consistent with having come from the three victims.)

· Another local woman saw two men near the murder scene, one with short blond hair “like Robert Redford,” and the other with darker hair and carrying a clipboard. She also saw a rust-coloured Ford Escort containing three young men. One had a “Gazza” haircut and wore a red T-shirt; another wore a baseball cap; the third resembled an E-fit likeness published by the police.


Nicola Burchell The E-fit was one of two which had been prepared with the assistance of a motorist, Nicola Burchell. She had been driving home from work just before 4.45 pm when, at a junction near the scene of the attack, a light beige car like an old Escort had pulled out in front of her, causing her to slow down. She followed it bumper to bumper and the driver kept looking in his wing mirror. She described the driver as round faced with chubby cheeks, aged 30 to 35, short gingery blond hair and a fair complexion.

How Stone came to be arrested(the role of Dr Philip Sugarman

On the first anniversary of the murders the E-fit was shown on the BBC TV programme Crimewatch. It was watched by Stone’s psychiatrist, Dr Philip Sugarman, who telephoned the police because he felt the E-fit bore a strong resemblance to his patient, although, as he said, the hair was completely wrong. In fact the E-fit depicted a full fringe. Stone’s arrest followed on 17 July 1997, a week after the Crimewatch screening.


During Stone’s first trial journalists were told in private briefings by senior police sources that Dr Sugarman, who was not called as a witness, had reported that a few days before the murders Stone visited the Trevor Gibbens Unit in Maidstone, confided to him fantasies reminiscent of the murders, and had sought, but had been refused, in-patient admission.
 The briefings were mentioned by Jo-Ann Goodwin in her Daily Mail piece of 13 March, 1999, in which it was stated that Dr Sugarman had reported Stone talking of killing women and children and murdering people in the woods using a hammer and had given his opinion that Stone was a perfect fit for the police psychological profile. The Mail article prompted a call from Dr Sugarman, who was adamant that he had spoken to the police only about the E-fit likeness.
 The revival of the issue presumably prompted Dr Sugarman to contact The Times which, on 16 March 1999, acknowledged that he had never even had a consultation with Stone at that particular time and apologised for any implication that he had failed in his duty to take the necessary steps to protect the public. It appears it must have been a psychiatric nurse, Margaret Stuart, whom Stone actually saw days before the murders, because at the retrial it was sought to call her to attest to the fact that five days before the murders Stone had uttered threats to kill someone with a hammer. In the event her evidence was ruled as inadmissible.
 Press accounts do not reveal why but it is significant that a colleague of Dr Sugarman was insistent in telling Jo-Ann Goodwin that during all the years of treatment Stone said very little about an inner fantasy life.
 It is curious that he should suddenly do so in such graphic detail, not to his regular doctor, but to a nurse who had belatedly come forward only after the police had been shown up for giving wholly misleading briefings.

Stone’s car

Although at least two of the eyewitnesses described a beige car and friends of Stone said that he had once driven a beige car it was not part of the prosecution case that the killer’s car was beige, presumably because Josie Russell described a red car. Stone’s aunt  gave evidence that, between May and June 1996, he had given her a lift in a very dirty old car, which was dirty beige inside and looked a dirty red outside. (In interview Stone denied giving her a lift in a red car.) There was evidence that he often changed his cars, and they were generally old ones. Two witnesses described seeing him in various cars, red, green, white and beige during the summer of 1996. In interview following his arrest in July 1997 Stone denied having owned a beige car over the previous two years. 


Significantly, records showed that he had been stopped by police in a white Toyota Tercel on July 5 and 16, 1996, that is on days straddling the killings. The prosecution could provide no answer for the fact that later minute scientific examination of the car proved entirely negative.
 The Court of Appeal referred to evidence (though not the provenance) that it was Stone’s habit to carry a variety of tools, including a hammer in whichever car he was driving.
 When interviewed after his arrest he denied carrying a hammer in his car.

The absence of  identification evidence 

No witness made a positive identification at an identification parade. Nicola Burchell, the motorist who had helped in the compilation of the E-fit of the driver of the beige Escort, attended a parade 14 months after the murders. She was unable to make a positive identification and would go no further than to say that Stone “looks very familiar. I don’t know why. There is just something about him.” In evidence, she conceded that this could be because he reminded her of an old acquaintance. Her tentative “identification” proved to be of some significance in the light of the nature of the alleged cell confession evidence on which the Crown based their case against Stone.


When Josie Russell was shown the E-fits she recognised them as being consistent with the appearance of the attacker but she was unable to make an identification of Stone at a parade (although at that time she was still severely traumatised). The day after the first trial ended The Sun newspaper published a photograph of Stone taken for his bus pass days after the murders and it was reported that when Josie saw the photograph in the paper she “jumped up” and said “It’s him!”
 Clearly more prejudicial than probative, evidence of the episode was ruled inadmissible at the retrial.
Conflicting evidence about supposed blood marks on Stone’s clothing on the day after the murder

An associate of Stone, Lawrence Calder and his partner Sheree Batt, were called to give evidence about a visit by Stone to their house, between 11.00 am and 3.00 pm on the day after the Russell murders. Calder was a drug user and habitual offender and at the time of the first trial was in prison for deception. He alleged that Stone had turned up at his house in the Toyota and had spots of blood down the front of the white T-shirt he had on under a zip-up top and a large area of blood on the groin. He claimed to have been in a fight. Batt, on the other hand, remembered a few spots of blood on the neck of his T-shirt.


Bearing in mind that they were giving their evidence over two years after the murders it is noteworthy that Calder stated that the day in question was in August (and not July 10) but in cross-examination Calder pleaded he was “no good on dates” and anyway admitted having previously lied to the police that he had been with Stone on the day of the murders until about 5 or 6 pm. 


Sheree Batt said that the day of Stone’s visit was “two or three” weeks before July 24. From the national press accounts of the trial it was not apparent why that date was significant. However, after the first trial her mother Jean Batt was reported by Jo-Ann Goodwin to have stated that the day Stone had blood on his T-shirt was July 23, which she remembered because it was the day before she visited her son Kerry in prison.
 Presumably there was some connection between that visit and Stone’s visit but the reports do not indicate what it was. In any event, Jean Batt maintained that it was the police who had “rounded off” the date for her daughter because Sheree could not remember it  She also stated that the police tried to induce her to support Sheree’s account with the offer of a financial reward and their help in an appeal against a drugs conviction.

Stone’s supposed knowledge of the district and the theft of a lawnmower 

In interview Stone denied knowing the area in which the murders had been committed but there was evidence that he did in fact know the area and had lived nearby when younger. 
At his first appeal it was contended that at best the evidence disclosed a knowledge of the locality of the murders which could have been obtained when Stone was resident in a children’s home.
 


The Court of Appeal referred to the fact (though not the provenance) that in the early 1990s he was sufficiently familiar with the countryside to be able to give directions without a map, when drivng around the area.
 Stone was known to have stolen lawnmowers from isolated homes in Kent and an orange one was taken from a caravan in Chillenden on the day of the Russell murders. It was alleged that three days later Stone offered an orange lawnmower to his aunt for £10 but because she had not seen the machine and so could not say if it resembled the stolen petrol-driven Flymo the lawnmower evidence was excluded. 

The notable absence of any forensic link

It has already been mentioned that Stone’s car betrayed no microscopic evidence of any link with the murders. Equally, very little microscopic evidence was recovered from the murder scene, which was surprising given the extreme savagery of the killings.


Reference has already been made to DNA evidence consistent with a link between the victims and strips of towelling found near the location of the sighting of a possible suspect  That evidence went to support the contention that the person seen by the witnesses was the killer. It does not show Stone was the person seen.


Of more signficance four hairs were found on Josie Russell’s beach shoes. Red fibres were found on or around Lin’s body and more red fibres were found on a pair of blue tights used to tie one of the girls.


Neither the hairs nor the red fibres came from Stone, nor from anyone in his family or immediate family, and they did not come from the Russells. 


Tests established that a single blood-stained fingerprint found on a lunchbox belonging to the girls could not have been Stone’s. Because the print was smeared it was impossible to rule out that it may have been made by Lin Russell, although it was said to be difficult to conceive of the circumstances in which she could have left it. 


It is an undoubted curiosity that none of these exculpatory facts was even mentioned in the judgment of the Court of Appeal when it upheld Stone’s conviction on his re-trial.

The supposed link through Stone’s drug addiction

A black boot lace 99 centimetres long and knotted tightly in three places was found 45 metres from the bodies in circumstances suggesting that it had been dropped accidentally by the killer. It carried traces of blood from both girls and postmortem evidence showed that there were injuries to Megan’s neck consistent with the use of the boot lace to tie her. 


In dismissing Stone’s 2005 appeal the Court of Appeal referred to evidence (but not the provenance) that Stone was a heroin addict who kept syringes and a boot lace in his car.
 It was about two or three feet  long, with a knotted loop at one end and two or three knots along its length and, the Court of Appeal noted (again without referring to the provenance), he had been seen to use it five or six times, wrapped around his bicep to raise a vein for the purposes of injection. Expert evidence was called that the boot lace found at the scene was in every way consistent with its being a tourniquet of the kind commonly employed by abusers of heroin while gripping it in their teeth during self-administration of an injection. In interview Stone admitted injecting heroin and using a rubber tourniquet and sometimes a tie but not, he said at first, a shoe lace or boot lace. Later, he said he might have used a white shoe lace, once, and then, that he might have used it a few times. He did not remember a black shoe lace.


Saliva residues were found on the boot lace but tests for DNA conducted on 64 areas of the lace revealed no link with Stone.

The significance of the total lack of forensic evidence

In accordance with Lockhart’s Principle that “every contact leaves a trace” the Home Office pathologist readily conceded that the the murderer would have been bound to leave a trace of himself at the scene. The defence rightly therefore placed strong reliance on the absence of any scientific evidence linking Stone with the murders. However, the significance of the forensic evidence is not merely that it fails to implicate Stone, but that it points to the culpability of some other unidentified person. In cross-examination the officer in the case, DCI Stevens, admitted that the police had failed to trace a number of suspects and suspect vehicles seen near the murder scene.

Stone’s alleged confessions to co-inmates in prison

In police interviews running to around 1,000 questions Stone protested his innocence of the murders although he claimed to be unable to remember what he was doing at the time. (Presumably this was supposed to be suspicious in the context of such a high profile killing on the basis of the argument that everyone remembers what they were doing when Kennedy was assassinated.). At the first trial evidence was given of Stone’s assertion that he had thrown away clothes he wore around the time of the murders because he had put on so much weight but this was excluded from the retrial.


In contrast with his denials when interviewed by the police, if the prosecution were correct Stone had little comparable compunction about unburdening himself to at least three prisoners while on remand after his arrest and it was to these that the prosecution had to resort in the absence of concrete evidence. 


In both of Stone’s trials the prosecution relied principally on a more or less full blown confession he allegedly made to a fellow inmate, Damien Daley, while on remand in Canterbury prison. Daley, the “star” witness in the case, was known as the “Hard Man” of Canterbury Prison, and had convictions for robbery, burglary and assault. In Stone’s first trial reliance was also placed on incriminating comments he allegedly made to two other prisoners but these did not feature in the second trial. However, it was common ground in both trials that without the evidence of the confession to Daley there was no case against Stone.
The alleged confession to Damien Daley 

The confession


Damien Daley, In September 1997 Daley was in Cell 3 of the prison’s segregation unit because he was under investigation for taking money to “sort out other inmate’s problems.” On 23rd September Stone was brought into Cell 2, the next cell. It could not be disputed that Daley had no foreknowledge of this. Accordingly to Daley, at about 8.00 to 8.30 pm several other prisoners were screaming and shouting at Stone and asking him what he was in for. He replied robbery and intimidating witnesses but the shouting continued for 5 to 10 minutes until Daley told them to shut up and leave Stone alone. It was claimed that through a crack in a pipe which connected their cells Stone then thanked Daley and said he was his “mate.” Daley told him to shut up but carried on listening. Stone allegedly then mentioned “something about” an identity parade and he said “If it wasn't for that bitch, if she hadn't picked me out, I'd have been all right.”
 He began “rambling on about smashing eggs and the inside being mush or something.” Daley told him to be quiet. He claimed he did not really know what Stone was talking about but he then started reading about the Chillenden murders in the Daily Mirror. The edition of the paper which Daley had in his cell made no mention of the result of the parade, which had been withheld, although it had been reported that Josie had attended a parade. Daley claimed he had not appreciated that there had been a survivor. It dawned on him that Stone was talking about the case so he went back to the pipe and began to talk to Stone and was “dumbstruck” listening to what he had to say. Stone described tying up the victims with wet towels and a shoe lace or short lace although he said he didn't need to because they were out of the game anyway. Daley thought Stone called them paupers and that they “didn't have what he wanted.” Stone said something about one of them being disobedient in trying to run away but not getting very far and he referred to “whores and bitches.” He said the dog made more noise than they did. He talked about making someone watch, but they closed their eyes and he hit them. He talked about a swimming costume, which he had sniffed and had been aroused to an orgasm, or nearly orgasm. Daley said it was like being told a horror story. The conversation lasted about ten minutes and Daley claimed he was so upset by the confession that he told Stone to shut up and began punching the walls of his cell. He spoke of telling Stone that he was going to tell the “screws” and Stone replied that they wouldn’t believe him but that even if they did he, Stone, would be “nutted off,” that is declared insane, and that he would be out and then it would be Daley’s children.

Confession aftermath


On the following morning after the alleged confession, the 24th September, Daley was ostensibly in such distress that he was moved to another cell (although evidence of his distress was excluded
). Prison officers gave evidence that on that same morning Daley asked to speak to them about the man in the next cell talking to him. They checked that it was possible to communicate along the pipe between the two cells without voices being raised. (Before Daley gave evidence in the second trial, and unknown to him, the jury had been on a view of the cells, to see whether and how communication could be carried along the pipe.) 


An important aspect of Daley’s alleged behaviour after Stone had confessed was his claim that he consulted his uncle about the “criminal code that you don’t hurt women and kids and don’t talk to the police” and that his uncle assured him he would not be “grassing” by revealing what had been said by Stone. He then made a statement to the police on 26th September, which accorded with the evidence he ulimately gave.

Confession details already in the public domain or deducible from material in the public domain


Several items in the confession tallied precisely with the Daily Mirror article and in both trials the prosecution conceded that there was nothing in the remarks which Daley attributed to Stone which was not already either in the public domain or capable of being inferred from material in the public domain. In other words, Daley could have put together the confession details from what he had read rather than from anything Stone had said to him. Relying on this point in his speech to the jury William Clegg QC for the defence described it as the classic hallmark of the fabricated confession. 


One utterance by Stone which Daley could probably not have invented  There was one utterance by Stone which could not be explained in this way. As the Court of Appeal  pointed out, the comment Stone allegedly made about being picked out at the identification parade (which presumably related to Nicola Burchell, the motorist who had stated that Stone looked very familiar to her) could not have been based on information in the public domain, since the result of the parade had been withheld. On the assumption, then, that Daley could not have known about Nicola Burchell’s remark (there being no suggestion that he had been primed by the police) the evidence of Stone’s utterance indicates that he probably did make the remark to Daley and that there was some conversation between them. On the other hand, the important distinction between that remark and everything else which he allegedly uttered to Daley, is that it does not in any way express or imply guilt. Annoyance at being suspected hardly constitutes evidence of guilt.


Submission that jury should have been warned that cell confessions are easy to concoct but difficult to disprove  Applying recent authority it was acknowledged by the Court of Appeal that in what counsel for the Crown described as the case of a “standard two line cell confession” there would generally be a need for the judge to point out to the jury that such confessions are often easy to concoct and difficult to disprove.
 However, with seemingly irrefutable logic, Rose LJ, Vice President of the Court of Appeal, observed in the judgment of the court:

  “If an alleged confession, for whatever reason, would not have been easy to invent it would be absurd to require the judge to tell the jury that confessions are often easy to concoct.”
 

The question was therefore whether the confession in the present case would or might have been easy to invent. In the court’s view there was no doubt about it— 

  “[T]he confession contained many points of detail which it would not have been easy to invent. Some were in the public domain, and others were capable of being deduced from material in the public domain. But the jury heard evidence both as to how much access Daley had to what was in the public domain and enabling them to assess how easy or difficult relevant deductions would have been for him, in the time scale available to him. In the circumstances, a direction that cell confessions are easy to concoct would have served no useful purpose and we reject the submission that it should have been given.”

This passage betrays a glaring inconsistency. As it reads, the court was clearly acknowledging the fundamental principle that its own view of the question easy or hard to concoct was ultimately subordinate to that of the jury. It ought to have followed from this that the court could properly make no assumption about the jury’s thinking which could have had any bearing on the appeal outcome. However, that is precisely what the court did purport to do, imposing its view of the issue easy or hard, so as to make a judgment on what the jury did or did not need to be told. That the court fell into fundamental error is shown by the simple axiom that the absurdity or appropriateness of giving a particular direction as to how the jury should approach certain evidence can hardly depend on making an assumption as to what view the jury exercising its sovereign function will reach on that evidence. To argue otherwise is pure petitio principii.

The real point of the direction, surely, is not to educate the jury on the state of the obvious but to underscore the risks involved in accepting evidence of a cell confession: that it is oral, made without authentication and in secret and attested to by a person who is likely to be of dubious credibility with possible unspecified ulterior motives unconnected with the imparting of truth. In the context of such a confession it reminds them of the defendant’s unenviable predicament in having to prove the negative of what may be an only too easily alleged positive.

 
Even if the court were entitled to impose their view as to ease or difficulty of invention on the question whether a warning was appropriate or absurd it is far from certain that details of the confession were as hard to manufacture as the court were prepared to assume. The series of disjointed utterances attributed by Daley to Stone were obviously a little more elaborate than the “standard two-line confession” (insofar as there is any standard about these matters, not wishing to take Nigel Sweeney too literally—or too seriously). Clearly their concoction would have required a little thought, if not very much imagination; indeed, as defending counsel suggested to Daley “he must have boned up on what was in the public domain”
 On the other hand, this was hardly rocket science. It surely would not have taken literary genius for a determined liar to weave out of the Daily Mirror report what he imagined sounded like a convincing impression of the lunatic ramblings of a psychotic killer. The Court of Appeal appear to have made rather too much of the banalities of what went into the confession and rather too little of the potential of someone like Daley to indulge himself in a bit of public house drollery. Moreover, he had plenty of time to prepare his script: from the early evening of 23rd September to some time on the 26th, when he made his statement. Although the court acknowledged the delay factor they sought to minimise its impact by pointing to Daley’s wish to get his uncle’s blessing before making a statement.
 It is not known to the authors when he was supposed to have spoken to his uncle, but whenever it was such a consultation would surely not have precluded continued improvement and memorising of the final script until the actual moment of the making of the statement.


In declaring that a warning to the jury about the ease of concoction would have been absurd (because the detail in the confession would not have been easy to invent) it was quite fanciful of the court to suppose that any more than a very basic inventive skill was required to compile what Daley related. In short, the court exaggerated the supposed complexity of the confession and, with the greatest possible respect, seemed almost to be in thrall to the supposed simplicity of the witness.

The extreme oddity of confessing promptly after going on segregation to avoid false allegations of confession


It is of considerable importance that Stone, as he claimed, was in the Canterbury segregation wing at his own request because prisoners at the previous prison where he had been on remand had apparently tried to attribute false confessions to him. In the words of defending counsel he had a deep-seated fear of prisoners making up false confessions against him because of the nature of the crime. After the first trial the Home Office did not demur when asked by Jo-Ann Goodwin to confirm that Stone had been moved to segregation expressly at his own request.
 This was apparently not disputed at the second trial.
 Yet, as counsel so graphically and succinctly observed in addressing the jury: “Having been put in isolation and segregation, you are being asked to believe that the first thing he does when he gets in his cell is start making a full confession to the man next door.”


Stone may have been rash enough to go against his own ordinance in talking to Daley about the case but what according to Daley was Stone’s opening remark about the identification parade was very far from self-incriminatory and it is by no means impossible that Stone’s inability to hold his tongue in mentioning his predicament was the trigger which inspired Daley to latch on to it in order to fabricate a confession.

Possible motives for concoction suggested

by the defence at various stages

Suggestion that Daley wished to gain advantage from the authorities 

In cross-examination at the first trial it had been put to Daley that he had been motivated to invent the confession by the hope or expectation that the prosecution would abandon charges against him of arson, robbery and serious assault. Indeed, those charges had been dropped in the run-up to the first trial. Daley’s response had been to claim that it had never occurred to him that there was any connection with the dropping of the charges. Making no bones about the fact that he was a seasoned criminal and an inveterate liar,
 he insisted nevertheless that his motives were purely altruistic because of the nature of the crime. His general response was perceived to have struck a chord with the jury. In their 2005 judgment the Court of Appeal observed: 


“At the first trial Daley had been cross-examined to suggest improper motive on two bases, both of which were ultimately abandoned. At the second trial counsel, as his note to this Court shows, had recognised that cross-examination on these lines would not be desirable and would have been, as Mr Sweeney put it ‘damnably and incontrovertibly rebutted.’. . . Defence counsel had seen at the first trial what happened when he suggested to Daley that he had been motivated by actual or perceived advantage. Accordingly, and no doubt, wisely, he deliberately avoided any such suggestion at the second trial.”

In the second trial the defence did not challenge Daley’s assertion during the course of his evidence in chief that before coming forward to make a statement he had obtained his uncle’s assurance that to do so would not make him a “grass” because the crime involved breaching the criminal code “that you don’t hurt woman and kids.” In re-examination Daley rounded off his explanation of why he was giving evidence with a flourish: “I just feel guilty about that little girl.” This was a remark which the Court of Appeal supposed “must have been devastating to the defence.”


Although at the second trial counsel did not put to Daley that he was motivated to lie in order to gain credit with the police or authorities he did make such a suggestion in his closing speech.
 However, the tactical decision to forego in cross-examination the suggestion of motive of the gain of advantage from the authorities had clear repercussions on the appeal submission that there should have been a direction on a possible motive of such gain.

Suggestion that Daley wished to ingratiate himself with other inmates

It was also part of the defence strategy to suggest that Daley knew he could gain kudos from his fellow inmates because the case involved an attack on women and children. In the first trial, counsel had felt free to make this suggestion to Daley explicitly and with the suggestion of the hope of advantage to be gained from the authorities it prompted the supposedly impressive response from Daley that his motives were purely altruistic. In the second trial it seems to have been hinted at in a much more circumspect manner, in effect disguised within the suggestion that his motive for invention may have been a distaste for Stone and the nature of the offences. Although the transcript of Daley’s cross-examination on the point is not available to the authors its substance is tolerably clear from the 2005 judgment of the Court of Appeal.
 Referring to the “potential motive of his own prejudice against ‘nonces’
 and the further potential motive of currying favour with fellow prisoners who were similarly prejudiced,” the court observed: “This was an area where, in cross-examination, defence counsel, understandably trod delicately. He elicited that, in Daley’s eyes, the defendant was a ‘scumbag’ and in prison the defendant would have every reason to watch his back.”  (It was the latter concession which carried the implication that other prisoners would have applauded Daley for denouncing Stone.)


As with the suggestion of motive of gain from the police, although not put to Daley in cross-examination defending counsel in his closing speech did make the suggestion that Daley was motivated to lie by the wish to obtain kudos from other prisoners. As with the point about motive of gain of advantage from the authorities, that the defence chose to avoid making the head-on suggestion to Daley of motive to gain cudos from other prisoners did likewise have an impact on the submission that there should have been a direction to the jury about such a possible motive.
No  specific warning required about possible motives to lie without an evidential basis

It was submitted on appeal that although it was only in counsel’s closing speech in the second trial that the suggestion had been made that Daley may have lied in order to gain advantage from the police or cudos from other prisoners, the judge’s duty to give a special warning as to the “inherent unreliability” of a co-prisoner’s evidence and the possibility of such motives did not cease simply because it had not been put to Daley in cross-examination. It was submitted that the general direction which the judge did give the jury about the need to exercise care in assessing Daley’s evidence was not adequate to the need for a special warning as to the potential unreliability of the particular type of evidence in question.
 


Rejecting the submission the court stated: 

  “[I]n a case where the defence has deliberately not cross-examined the informant as to motive of hope of advantage, the law does not require the judge to tell the jury that, merely because the informant was a prisoner, there may have been such a motive. . . . We reject [the] submission that  intrinsic concerns about a potential motive to gain advantage with the authorities are so great as to require a direction, even though defence counsel has not alleged any in cross-examination.”
 

Very much in keeping with the thinking behind this passage the court also commented that “in a case where the defence has, for good reason, deliberately not asked about motive, it is difficult to know what the judge is supposed to say.”


On the other hand, the court do not appear to have been suggesting that the duty to give an appropriate warning arose merely because the witness had been cross-examination as to motive. The implication from what the court went on to say was that cross-examination had to produce a reply or response leaving open the possibility of motive. Referring to  a passage in Beck expressing the desirability of an appropriate warning the court noted that that passage referred specifically to cases “where there is material to suggest that a witness’s evidence may be tainted by an improper motive.”
 Again, the court referred to the fact that in Pringle,
 and again in Benedetto
 (which involved a cell confession attested to by a co-prisoner with a bad character), the Privy Council said that—

  “indications that the evidence may be tainted by an improper motive, must be found in the evidence.” 

Cross-examination in the first trial had elicited a scornful reposte from Daley. Presumably had he been challenged to the same effect in the second trial the Court of Appeal would no doubt have held that his response left “no indication that his evidence was tainted by improper motive.” On the other hand, merely denying an ulterior motive would not necessarily remove an indication of its taint; the ebb and flow of cross-examination might reveal facts or leave unanswered questions from which the possibility of motive might reasonably be inferred. However, there would need to be some material  basis for such an inference. In the first trial Daley’s assertion that it had never occurred to him that the charges he was facing had been dropped because of his evidence was never gainsaid and so no taint was indicated. Had the authorities admitted that charges had been dropped because of his evidence that would clearly have featured as an important plank of the whole defence. It may be that hidden influences connected with the Stone case were brought to bear in the disposal of those charges, but no evidence to that effect was uncovered (if ever even pursued).

Daley’s drug use and the suggestion of mental instability 

The defence placed considerable emphasis on Daley’s proven history of instability and drug use. His instability clearly went to the issue of his reliability as a witness. The relevance of his drug use was essentially three-fold. First, it went to the issue of whether he had a motive for achieving release from the segregation unit. Second, it went to the issue of his reliabilty. Third, between the first trial and Stone’s appeal against his conviction after the second trial Daley was shown to have told a number of lies about his drug use and these went to the issue of his credibility.

Suggestion that concoction was a means of obtaining access to drugs


Much of the subject matter of Stone’s appeal in January 2005 related to the issue of Daley’s drug taking and addiction. An important aspect of this was the possibility canvassed on appeal that it may have provided direct motive for him to concoct a false confession by enabling him to obtain release from the segregation unit at Canterbury and reach a part of the prison were drugs were more readily available.
 However, although after the first trial there eventually emerged substantial evidence that Daley had become increasingly dependent on heroin, there was— 

  “no evidence whatever that Daley was suffering withdrawal symptoms when he was placed in the segregation unit on 9th September 1997, or in the following weeks. On the contrary, medical records from Canterbury prison, when Daley was in custody until 10th October 1997 were disclosed to the defence and gave no indication that Daley was suffering from any such symptoms. A statement from the Caterbury senior medical officer, Dr Whiting, which dealt with evidence of Daley’s distress post confession excluded by the trial judge, says that Daley was in good health on his arrival at Canterbury; and Daley’s statement that he was not taking any medication, seems to have been confirmed by the doctor on examination. An assessment sheet on 15th September, after Daley was place on segregation, but a week before the alleged confession, recorded that there was no history of drug abuse, which is inconceivable had he been showing withdrawal symptoms at the time. . . . In reality, the only evidence of drug abuse, at or around the time when Daley said he heard the appellant confess, was that contained in disciplinary adjudications and reports, some weeks later, at Elmley Prison, which were disclosed to the defence and related to possible drug abuse, in October and December 1997.”
    

Disclosure of these facts—amounting to the absence of any compelling need for Daley to get out of the segregation unit—had led to trial counsel’s tactical decision not to pursue movement out of segregation as a viable motive for concoction. The suggestion was nevertheless pursued on appeal, it being contended that the judge was duty bound to warn the jury that Daley “had an obvious motive to win transfer out of segregation.”
  The submission was rejected, the court noting that it would “in any event, have been inconsistent with the case run at trial, namely that Daley had engineered getting into the segregation unit and stayed there as long as was needed to fake the confession.”

Daley’s lies about his drug abuse


A prominent feature of the history of the case was the gradual emergence as the years have passed of evidence of the extent of Daley’s drug use, although in the 2005 appeal the defence accepted that the failure of the authorities to make full early disclosure had been inadvertent.
 At the first trial he maintained that he had never taken heroin in prison. At the second trial information disclosed after the first trial about prison disciplinary findings against Daley in late 1997 exposed his attempt in the first trial to conceal his drug use as untruthful. The result was that he was forced to make limited admissions about taking pills which showed up as opiates during a drug test which had led to his being disciplined and to admit therefore to having lied first time round. 


He made a facile attempt to explain away his lies kin the first trial by claiming that they had been irrelevant to his evidence about the confession. He also claimed at first that in spite of being tested positive for heroin he had not taken the drug. However, when he was pressed about lying on the issue of his drug habit and asked if the disciplinary finding had been a miscarriage of justice he specificially admitted having tried every drug and he made the now familiar response about being a crook and lying to get by in life because that was what crooks did, although on the confession he was not lying, he insisted. His no doubt sanctimonious attempt to disarm the jury in this way may well have had a certain meretricious appeal about it which perhaps invested him with a superficial veneer of frankness in the eyes of the jury. For all one can ever know it may have taken the sting out of the defence argument that his admitted lies rendered his evidence on the confession incapable of credit.


After the second trial information was disclosed which revealed graphically that Daley’s drug history was significantly greater than he had admitted in the second trial and exposed those limited admissions as a further attempt at deliberate concealment of the true extent of his drug history. It is unnecessary to give the details here. They were fully set out by the Court of Appeal  in their judgment  in January 2005.


It was argued on appeal that the new information about Daley’s drug taking exposed the true dimension of his lying and that full disclosure before the second trial would have enabled the defence to discredit him as a liar with significantly greater impact on the jury. With the new material, it was argued, “the jury would have better appreciated the extent to which Daley was lying, not only because of his lies, but also because of the unreliability stemming from his drug addiction.”
 


The court remained unpersuaded.
 It was accepted that the newly disclosed material undoubtedly provided evidence that Daley concealed an addiction to heroin and suggested a dependency on benzodiazapine in the form of diazepam and temazepam. It was accepted that in the absence of that material trial counsel had been unable to suggest such an addiction, as a result of which the jury remained ignorant of it. However,  the court did not accept that the material carried the weight suggested by the defence and had to be viewed in the context of what Daley admitted about himself at trial. While the new material showed a dependency on drugs and brought into sharper focus the lies Daley told, in the end it made no material difference. It must have been obvious to the jury that Daley was deeply flawed, a hardened criminal who on his own admission had taken every type of drug and who lied when it suited him, as when at his first trial he had lied specifically about not taking heroin because he thought it had no relevance to the evidence which he gave. In the light of his admissions of lying, and about taking heroin, evidence that he lied to a greater extent than was apparent at the time of the second trial, did not significantly affect the quality of his evidence. The jury was well aware that he was not only prepared to lie, but to do so on oath. In those circumstances, the additional material showing addiction added little of significance and certainly lacked such sufficient weight to affect the safety of the jury’s conclusion that Daley was telling the truth about the confession.


Reliance was also placed upon the fact that in April 2004 Daley had been tried and convicted of possessing heroin with intent to supply. His defence of simple possession had been based on his addiction, but intelligence material showed the extent to which his denials were false. Dealing with this and the other new material the Court of Appeal stated, perhaps with some justice:

  “[W]e do not think the fact that there now exists a further example of Daley’s unwillingness to lie on oath diminishes the quality of Daley’s evidence to any greater degree than must have been apparent to the jury. It is, as Mr Sweeney remarked, merely ‘more of the same’. . . . Looking at the new material as a whole, in the context of what took place at trial, we are unpersuaded that it significantly devalues Daley’s evidence so as to cast doubt on the safety of the verdicts. This was not a case of a witness who appeared to the jury to be of impeccable status, but is subsequently shown to have been discredited. The contrast with cases such as R v Twitchell [2000] 1 Cr. App. R. 373, relating to police officers, is stark. The jury knew the nature of the source of the key evidence in the case. Daley was dishonest, a criminal with an ability to lie when it suited him, even on oath, and had taken every kind of drug. The new material merely confirms what must have been obvious to the jury.”
 

Reports which the defence submitted indictated Daley’s “bizarre  behaviour

 and mental instability”


In March 2001, before the second trial, the defence received disclosure containing a reference to Daley’s activities leading up to his arrest for criminal damage in May 1998 on the anniversary of his father’s death (which had occurred while he was in custody), and a brief reference to his behaviour and condition on that occasion. However, until well after the second trial they remained unaware of  the terms of the interview following that arrest, during which Daley was recorded as saying “My head is not my head sort of thing . . . I do bang my head because it’s a thudding feeling . . . The whole situation has been like one big dream” and remembering “whacking the ’phone across me head and hearing things.” It was argued that this amounted to bizarre behaviour and attested to his mental instability. It was apparent from his own statements and those of a paramedic and a custody officer that he had been drinking heavily for two or three days before his arrest and he had bitten a head rest in the ambulance, dialled the telephone number of his deceased mother and smashed the telephone. However, in the view of the Court of Appeal this behaviour was indicative of drink, not mental instability.


In early March 1998 Daley had been referred by his general practitioner to a psychiatrist, the letter of reference stating that he had been seen in prison by a psychiatrist, that he had been prescribed diazepam and temazepam to control his agitation, and that he was depressed and anxious. However, the court noted that on investigation there was no evidence that he had been seen by the psychiatrist in prison or that he ever saw the psychiatrist to whom he had been referred or had had any further diagnosis or treatment. In the view of the court, the material was not evidence of mental instability, let alone such instability as to cast doubt on his veracity. 

Extraneous material relating to Daley’s credibilty 


Allegation that Daley subsequently confessed his evidence was untrue After the second trial and for the purposes of appeal the defence obtained a statement from a former prisoner named Paul Gilheaney, who had come forward in 2004 to allege that Daley had recently confessed to him and other prisoners that his evidence against Stone was invented. In a lengthy and detailed analysis the Court of Appeal conclusively exposed Gilheaney’s account as “demonstrably false,” declined to admit his evidence and refused leave to appeal on the ground that it should be considered as fresh evidence.


Incident in Folkstone In an interesting aside, it happened that within a few days of the ending of the first trial the Folkstone Herald carried a front-page story about a disturbance involving members of Daley’s family in which they berated him for giving false evidence against Stone. The police were said to have attended but Kent Police later told Jo-Ann Goodwin that no such incident had been logged and suggested that the journalist responsible for the story had been dismissed for making it up. In fact the editor stood by the story and stated that the journalist had since been promoted.
 

The Thompson evidence


In the first trial the prosecution called another prisoner, Barry Thompson, a man with convictions for dishonesty, deception and intimidating witnesses, to give evidence that while in Elmley Prison, Sheerness, he had been threatened by Stone, who told him, in an apparent reference to Josie Russell surviving the attack: “I made a mistake with her. I won’t make the same fucking mistake with you.” 


The day after the first trial ended Thompson contacted the Daily Mirror, which on 26.10.98 carried an interview with him, in which he claimed that he had told a “pack of lies” to the court and hadn’t wanted to appear as a witness but thought the case against Stone was so thin he would be acquitted anyway. His explanation as to why he had changed his story could not be revealed “for legal reasons.”
 


Subsequently, Thompson claimed that at the time of the trial both he and Daley were paid police informers
 although Daley denied he was one.
 In the light of Thompson’s retraction and his consequent unreliability and possibly also the fact that it had not been disclosed that he had been a police informant the Crown did not seek to support the conviction and a re-trial was ordered.
 Naturally enough, Thomspon was not called as a witness.

The Jennings evidence


A third prisoner, Mark Jennings, serving life imprisnment for the murder of a barman, gave evidence that Stone, a friend of his, had visited him in prison. At his own trial he had unsuccessfully run the defence that he had merely been defending his girlfriend and had not realised the knife was in his hand. He stated that during their conversation Stone had suggested that he, Jennings, should have killed the witnesses in the public house and said that he himself would kill anyone, including women and children, if it would keep him out of prison. Denouncing that evidence as untrue, William Clegg QC for the defence said it had been given under the cloud of money, Jenning’s family having been given £5,000 with the promise of a further £10,000 for photographs and his story if Stone was convicted. Subsequently a former fellow prisoner of Jennings confided in a letter to Stone’s sister Barbara that Jennings had previously expressed a willingness to make up a confession by another prisoner, then appealing against a murder conviction, in order to hasten his own release.
 He was not called as a witness for the retrial.

Other known allegations of confession by Stone in gaol


Reference has been made to the fact that before Stone applied to go into segregation at Canterbury prison other prisoners had apparently already tried to attribute false confessions to him. It has been reported that in all there may have been as many as nine prison confessions, of which those used were the “best three.”
 Investigations by Jo Ann Goodwin uncovered details of the circumstances in which an unnamed prisoner was induced by another prisoner to fabricate a confession by Stone, only to back out later.
 


At the re-trial the prosecution sought but were not permitted to adduce evidence of a “special knowledge” confession Stone allegedly made to Marie Gale, a nurse at Elmley prison, after his initial arrest. She claimed that Stone had told her Lin Russell was not carrying a handbag at the time of the attack, a fact which had not been published. Confusingly, Nurse Gale also claimed that he had said “All I remember about that day is waking up. The next thing I knew I was waking up in bed again covered in blood.”
 It is difficult to see how Stone could know something about the handbag if he remembered nothing about the day. At this stage it is not known to the authors when the nurse was first identified as a witness or first came forward to offer her account. However, it appears likely that this must have been after the first trial, when the matter of the handbag had entered the public domain and in view of her lateness in giving  her account it is conceivable that the court of trial considered her evidence to be more prejudicial than probative. 
Stone’s silence in both trials

Stone did not give evidence at either trial but because of his mental condition the jury in both trials were directed that no inference could be drawn from his silence. Nevertheless it was stressed by defending counsel that Stone had already given interviews to police running to 1,000 pages and that he had answered every question.

A final conjecture

The jury in the second trial were told in clear terms that they could only convict Stone if they accepted the truth of Daley’s evidence. The formal assumption of course must be that they did accept his evidence and acted according to the duty imposed by their oath. On the other hand, it may be assumed that they were not a stupid or gullible jury and it is difficult to believe that they would not have been at the very least highly sceptical of the idea that Stone would have felt impelled to open his heart to another prisoner immediately after arriving in the very part of the prison where it was accepted he had sought refuge from the risk of the false attribution of a confession. It would be intriguing to conjecture whether the jury, while suspecting Stone to be guilty, nevertheless believed that Daley was lying about the confession and regarded his pious protestations in chief as facile flannel and his final flourish in re-examination as little more than overegging it. It may be wondered whether the array of suspicious factors apart from the confession did not lead them to the conclusion that the public would be safer with Stone behind bars until such time as evidence might emerge which exonerated him. The Court of Appeal plainly enthused in itemising the various elements of suspicion.
 Yet those elements will not dispel the doubts which arise from such matters as the absence of Stone’s DNA on the bootlace, the total absence of any relevant microscopic evidence from Stone’s car, the absence of any such evidence linking him to the murder scene, the finding of hairs there which did not belong to him or the Russells, or the bloodstained fingerprint on one of the girl’s lunchbox which could not have been Stone’s and was very unlikely in the circumstances to have been made by Lin Russell.

VII. Examples of Resort to Confessions Made on Remand to Fellow Prisoners

The use of fellow prison inmates as witnesses against the accused on matters of confession goes back to the very beginnnings of the history of confession evidence in English common law. In Robert de Skelebroke le Botiler,
 a case of murder, the accused claimed he had made his confession on examination in order to escape the cruelties he had faced in gaol. The court found another prisoner to contradict the allegation. In a recent American study it was observed:

  “The history of the snitch is long and inglorious, dating to the common law. In old England, snitches were ubiquitous. Their motives, then, as now, were unholy.”
 

 Prison confessions attested to by fellow inmates have certainly featured in a number of modern trials, of which the following prominent examples are illustrative. 

The A6 murder 
In 1961 James Hanratty was convicted of the murder of Michael Gregsten, the so-called “A6 murder.” Gregsten’s companion, Valerie Storie, who had been raped by the murderer, subsequently picked out Hanratty at an identification parade although there were well-documented weaknesses in her evidence on the issue of identification and she had initially picked out the wrong man at an earlier parade. For four decades after Hanratty was executed a vigorous campaign was conducted aimed at overturning his conviction and the case was eventually referred back to the Court of Appeal by the Criminal Cases Review Commission. However, in something of an anti-climax for those who had long regarded his conviction as a miscarriage of justice, his appeal was dismissed when it was found that DNA from his exhumed body matched that on swabs originally taken from Valerie Storie. For present purposes the case is noteworthy in that the evidence for the prosecution included that of an habitual criminal who was facing trial for organised fraud and who claimed that Hanratty had confided his guilt to him when they were on remand together. The witness subsequently received a surprisingly lenient sentence.
 

Terry Marsh
In late 1990 Terry Marsh, the undefeated former world welterweight boxing champion, was tried for attempting to murder Frank Warren, his former manager. Warren had been shot in the street by a masked gunman who fired a pistol at his chest from close range. Not far distant and minutes after the shooting an elderly boxing enthusiast came face-to-face with a man who resembled Marsh. Although Warren was known to have many enemies Marsh was believed to have a strong motive because he had faced humiliation and ruin after their relationship soured and it was alleged that on one occasion Marsh was actually heard to say that he would “shoot the bastard, one day.” Suspicions were heightened when the police searched Marsh’s home and found ammunition, although no match was made with the bullet fired into Warren. On these facts alone there would obviously have been no case against Marsh but the trial is notable for the fact that, as with Michael Stone, the prosecution relied on the evidence of a prison inmate who claimed that Marsh had confessed to him when they had been on remand at the same time. (Unlike Daley, the co-inmate used an alias in the witness box.) In a further similarity with the Stone case Marsh did not give evidence but there the parallels end because Marsh, a man of exemplary character who had served in the Royal Marines and the fire service and, perhaps extraordinarily, had been a schoolboy chess champion, was triumphantly acquitted.
 

The torso murder

In the mid-1970s Reg Dudley and Bob Maynard were convicted of what came to be known as the torso murder, that of an underworld figure named Bill Moseley, whose headless body was washed up in the River Thames. They were also convicted of another murder. There were no witnesses to the murders and no scientific evidence. The convictions were based solely on alleged oral confessions made to the police and in alleged boasts made to a fellow prisoner while on remand. Subsequently, Mosely’s head was found and disproved the prosecution’s case(based, it seems, on the confession evidence(that he had been shot in the head. The convictions were quashed in 2002 because it was established that the confession to the police, which had been taken down in longhand, could not have been written in the time claimed and because the fellow prisoner admitted he had concocted the confession, a claim he had in fact been making as early as 1980.
 

David Amani
Another recent case of note is that of David Amani, a prisoner serving life, who was convicted of the murder of a fellow convict on the basis inter alia, of the evidence of a serial rapist who alleged that he and Amani were held in neighbouring cells in a Secure Punishment Unit when Amani confessed to him through the bars of his cell window.
 Subsequently, defence investigations of prison records demonstrated that at the time of the alleged confession Amani and the witness were actually in different prisons. However, Amani’s conviction was upheld on appeal on the strength of  the evidence of two other inmates, one of whom had an admitted grudge against him.

The Damilola Taylor case

In the widely publicised trial of four youths in 2002 for the murder in 2000 of a 10 year old boy, Damilola Taylor, the prosecution relied prominently on admissions allegedly made by the defendants to fellow inmates of the joint young offender institution where they were on remand. One of the witnesses, an 18 year old, was on remand at the time for robbing a 70-year old woman, leaving her with a broken shoulder, for which he subsequently received a mere 18 months after the sentencing judge was told that he had given a statement in the Damilola Taylor case. The witness claimed that two of the defendants, brothers, boasted of their guilt at various times.  On one occasion, he alleged, both brothers “persistently” talked about the murder during inmate association periods. However, on being confronted by the defence with official records, which showed that he had been on the same wing as the brothers for, effectively, one full day and, therefore, only one association period, he changed his account to suggest he might have heard the “persistent” comments during education or gym sessions. He also altered his account of how the original conversation with one of the brothers had come about. Another inmate witness, apparently called to give evidence of self-incriminating remarks by the defendants, stated he could not remember details and did not want to say anything which might be untrue. The defendants were acquitted.
 In a strange development of the case it has been reported that the landlady of a youth who was an associate of the four defendants has come forward to claim that her lodger confessed to her that he was guilty of  the murder.
 

IX. Concluding Observations
The contrast between official scepticism of police evidence of oral confessions, expressed in the PACE “verballing” provisions, and the insouciance about  relying on gaol cell confessions is truly Alice Through the Looking Glass. 


Michael Stone’s case certainly demonstrates the need for a change in the law. But the change it cries out for is not the introduction of draconian measures of detention worthy of a police state. Rather, the reform it points to is a law of evidence prohibiting convictions based on uncorroborated confessions, or at the very least on unauthenticated oral confessions. Otherwise the courts will go on trying cases based on wishful thinking instead of evidence and defence counsel will find themselves having to echo the ringing words of William Clegg when he told the jury in the first trial: “In an unconscious way you may think that everyone desperately wants Michael Stone to be guilty. If he’s guilty the police guessed right and if he’s guilty then the killer’s caught and if he’s guilty then all of us can sleep a little sounder in our beds tonight.”
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