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CHAPTER ONE

NB Attention is drawn to the subject of alleged oral confessions to prison co-inmates, as to which see Wolchover, D., Gaol Cell Confessions, on www.DavidWolchover.co.uk, an aspect of the general topic of oral confessions to non-investigator witnesses.

1-004
(Originating rational of admissibility, etc)  

Notes


Erratum. Note 5: “2 vols.” should be in parenthesis, i.e. (2 vols.).

1-014
(Early doubts)


Lines 9 to 14, in indented quotation delete from “Proof may be too easily procured” to end of quoted passage.

1-015
(Early doubts, continued

Lines 11, after “suicide.43” insert: 
Less extreme and doutless much more common than suicidal intent may be a pathological desire for notoriety, the probable motive behind the vast majority of those confessions uttered by disturbed people who typically step forward to confess in the immediate wake of prominent unsolved crimes. Such was the spur which no doubt drove most of the two hundred people who volunteered themselves with confessions to the Lindberg baby kidnapping in 1932.43a
Notes

New note 43a:

    43a See Kassin, S., “Judging eyewitnesses, confessions, informants, and alibis: what is wrong with juries, and can they do better?” in Heaton-Armstrong, A., Gudjonsson, G., Shepherd, E. and Wolchover, D. (Eds), Witness Testimony, Oxford: Oxford University Press, 2006 (in press) 2006, para 19.15. 

1-016
(Conflicting views explained, etc)


Lines 14 to 17, delete “authentication.46 It was in the context of this . . .” to “. . . of the accused´s attestation.” and insert


authentication, and he instanced the following passage from Sir Michael Foster’s treatise of 1732: 46

The full passage quoted in the main volume in the indented passage quoted at lines 8 to 14 of §1-014 (and now deleted from there, save for the first sentence) is inserted here indented.

Notes

Note 46, add on, “citing Crown Law, at p.243.

1-030
(History of the modern debate―continued)


Lines 30 to 34, delete from “It was explained” to end of paragraph and insert:

It was explained by its proposer as meaning not that the prosecution could not proceed without the independent evidence; merely that the confession could not form part of the case.5 But as a redemption of the measure—involving something qualitatively different from a rule of sufficiency—this seems tautologous. If independent evidence is available this will render the confession admissible. If there is no such evidence, and the confession is therefore inadmissible the charge will fail in any event. If the conditions under which the confession cannot be received do not exist the charge cannot proceed. So the proposed exclusionary rule in effect introduced a rule of sufficiency (at least in relation to the issue of the accused’s involvement) and merely constituted a mechanism for giving effect to such a rule. In fact, however, it is perfectly feasible for a general sufficiency rule to co-exist with a separately functioning rule precluding admissibility without supporting evidence. But the supporting evidence must be of a special kind. Thus, we can insist that there should be no conviction on the basis of a confession unless it is supported by independent evidence of a link between the crime and the accused) and we can also demand that even if there is an abundance of such evidence still a confession would be inadmissible unless it were confirmed by a fact discovered in consequence of the confession. But such a proposal does not seem to have been considered in the recent debates.

1-062
(Impact of mixed statement rule when defendant declines to give evidence)


Add the following new paragraph:-


In Garrod11a the Court of Appeal had to consider whether the appellant’s interviews were purely exculpatory or were mixed (so as to decide whether or not the credibility limb of the good character direction was required, the appellant not having give evidence at trial11b). It was almost impossible to conceive of any series of answers to questions (as opposed to bare denial) which did not involve some admission of relevant facts. A statement became mixed when it contained admissions of fact which were significant to any issue in the case, that is, which were capable of adding some degree of weight to the prosecution case on an issue which was relevant to guilt. The court noted that although wholly exculpatory interviews were not admissible, they were inevitably given in evidence, usually as part of the prosecution case, leading to anomalies. There were logical difficulties in the present position, and the court expressed the hope that the law would develop further towards a simple rule distinguishing between (1) admissibility (if the evidence is admitted in fact, the distinction between admissions and exculpatory parts need not be drawn); (2) the direction needed (the judge could simply tell the jury that a defendant of good character is more likely to tell the truth, in or out of court); and (3) the circumstances in which a defendant would have grounds to complain if convicted after the direction had not been given (when his statement went beyond admissions to include his side of the story).
Notes

New notes:


11a
(1996) unreported C.A. No. 93/6450/Z2, October 18. 


11b
Aziz [1996] A.C. 41.
1-067
(Statements exculpatory by design but incriminatory in effect)

Line 1, delete “appears to be some” and insert “had long been”


Line 2, delete “can apply” and insert “applies”  


Add on new the following new third sub-paragraph:


The principle in Sat-Bhambra, that section 82(1) does not include a statement which is wholly exculpatory on its face, that is, at the time it was made, has now been rejected by the Court of Appeal in Z.28a The appellant had made a series of self-serving statements to the police in confidence and “off the record,” ostensibly out of fear of reprisal from a man whom he claimed had placed him under duress. Ruling in accordance with Sat-Bhambra that the statements did not come within the meaning of a confession under section 82(1) the trial judge permitted the prosecution to introduce them in order to discredit the appellant’s evidence, with which they were inconsistent. Had the trial court accepted that the statements constituted a confession within the meaning of section 82(1) they would in all probability have been ruled inadmissible under section 76 because of a whole host of basic code breaches: no caution; no contemporaneous record beyond trigger notes; failure to show the trigger notes to the appellant or his legal representative; and the failure to show the eventual written-up note to the appellant or to invite him to sign it.  Ordaining that a court must now look to the purpose to which the prosecution puts a statement rather than to the intent with which it was original uttered, Rix L.J., giving the judgment of the Court of Appeal, said:28b


   “The question . . . arises: at what time is the judgment, whether a statement is or is not a confession, whether it is or is not adverse, to be made? Sat Bhambra indicates that the decision is to be made at the time of the statement; but prima facie one would have thought that the test is to be mde at the time when it is sought to give the statement in evidence. That is, to our mind, confirmed by the underlying rationale of section 76.” 

The inspiration for this change of direction was supposedly section 3(1) of the Human Rights Act 1998 requiring courts to construe legislation in compliance with Convention rights and dicta of the European Court of Human Rights in Saunders v UK28c establishing that it is not only inculpatory statements defendants make which fall under the general umbrella of the privilege against self-incrimination.28d Aside from the Convention argument, the purposive approach was justified by asking the question, as did Rix L.J.―


      “ . . . why should [the accused] lose the protection of section 76(2) just because, although he may have sought to exculpate himself, in fact he damned himself.”28e

Munday expands on this to repeat a general rationale long voiced in the United States:29f


      “[J]ust as illegitimate pressure can induce an accused to make admissions that are untrue, so too it may cause him to lie―through panic, fear, or mere confusion. Alternatively, to take the sort of situation that arose in Z, the security of a guaranteed ‘off the record’ conversation may induce a more casual, and hence unreliable, account of issues that are peripheral to the principal subject matter of the interview. Since the Crown is entitled to rely upon adverse inferences drawn from the accused’s proven lies and inconsistiencies, there is everything to be said for insisting that the protection of P.A.C.E. s.76 extend to false denials and lies . . .” 

Notes


Note 24, add on:

See also Park (1993) 99 Cr.App.R. 270.


Note 28, add on:

See Sat-Bhambra, (1988) 88 Cr.App.r. 55, at p.61.


New notes 

    28a [2003] 1 W.L.R. 1489.

    28b ibid, at p.1500.

    28c (1997) 23 E.H.H.R. 313.

    28d For a characteristically lively critique of the use of Saunders to justify Z, and an analysis of the topic generally see Roderick Munday, “Adverse Denial and Purposive Confession,” [2003] Crim.L.R. 851.

    28e [2003] 1 W.L.R., at p.1500.

    28f supra, at.p.859. For the same argument set out in the main volume, see, infra, para 2-010.

1-080
(Section E)


In caption add on “OR STATEMENT AGAINST INTEREST”


(Co-accused’s statement implicating the defendant)


Add on the following sub-paragraph of text: :

In R. v. Hayter [2005] 1 W.L.R. 605, the House of Lords held by majority that in a joint trial a jury are entitled to consider first the case in respect of one defendant based on his own out-of-court admissions and then use their findings of his guilt, and as to the role he played (such findings be​ing based on the out-of-court admissions) when consider​ing the case of the second defendant). However, it was held by the Privy Council in Persaud v. State of Trinidad and Tobago, The Times, 7 August, 2007 (23/07/2007) that this principle does not permit a jury to make a finding of fact in favour of one defendant, where such finding is based on the exculpatory parts of a mixed statement, and then to use that finding against a co-defendant by a process of elimination. There had been abundant evidence against the appellant and a co-defendant that they committed a robbery at a particular house and there was an issue as to which of the two committed a sexual offence against the householder during the course of the robbery (there being no suggestion of joint enterprise). The appellant gave evidence that he had not been present at all and the other defendant did not give evidence. It was held that it was not open to the jury to rely on the co-defendant’s out-of-court statement admit​ting robbery but saying he knew nothing about the sexual offence because he had not actually gone into the house, for the purpose of concluding that that defendant had been guilty of robbery but not of the sexual offence and that, therefore, the person who committed the sexual offence must have been the appellant, the jury being satisfied on the other evidence in the case that the appellant was indeed present and one of the robbers and that his alibi evidence was false. The editor of Criminal Law Week trenchantly observes of the decision that the lower courts had not purported to apply Hayter (which had not been decided at the time) but that Hayter appears only to have been trotted out in the Privy Council in a last-ditch attempt to rescue the manifestly flawed conviction: CLW 07/31/5.
1-080
(Continued―Defendant exonerated by third party to proceedings―page 60)


The text is replaced as follows:

(a) Common law


A third person not involved as a party or as a witness in proceedings may have made statements tending to exonerate the accused, who, notwithstanding their obvious inadmissibility as hearsay,62a will understandably have a keen interest in their adducement on some alternative basis. Such an attempt was made in Blastland,63 in which it was unsucessfully argued before the House of Lords that the hearsay rule could be avoided by distinguishing between an express admission of guilt and one which was merely implied and therefore admissible as original evidence. The appellant was indicted for buggery and murder of a 12-year-old boy. His defence was that he had attempted to bugger the boy but had been frightened off by the appearance of another person who might have been one MH. The defence sought to adduce evidence of statements made by MH showing that he had information at a time when it would not have been generally known. They also sought to introduce a confession made by MH, which he had retracted, remade and once again retracted. The trial judge declined to allow any of the evidence to be admitted on the grounds that it was all inadmissible hearsay but on appeal it was submitted that the special knowledge statements went to the issue of MH´s state of mind, were not therefore hearsay and should have been allowed in. Rejecting the argument the Law Lords held that the state of mind principle only applied when the state of mind in question was either itself in issue or was of direct relevance to an issue in the case. The issue in the present case was whether the appellant was guilty of murder; the third party´s state of mind was neither in issue itself nor relevant to any issue. While, on the other hand, the way in which MH had obtained his knowledge was capable of being relevant, the evidence which the appellant wanted adduced was not of probative value to the issue of whether he had or had not committed the offences because the detailed knowledge which MH had acquired was not such that he could only have acquired it by committing the crimes himself. Since, equally, he could have acquired it by witnessing the crimes the possession of that knowledge provided no basis on which the jury could do other than speculate. Furthermore, since MH´s confession was itself inadmissible, if the fact of his knowledge were to be regarded as admissible this would have led to the very odd result that the inference that he might himself have committed the murder might be supported indirectly by what he had said, while the express confession of his guilt would have been excluded.63a

(b) Statute 

(i) Criminal Justice Act 1988 It was possible that a confession statement made by a third party would have been admissible under the Criminal Justice Act 1988, sections 23 or 24, subject to the disretion of the judge under sections 25 and 26.63b

(ii) Criminal Justice Act 2003
Notes

     62a Turner (B.J.) 61 Cr.App.R. 67, C.A. In Steel (1981) 73 Cr.App.R. 173, C.A. the judge had refused defence cross-examination of a police officer concerning what a non-witness had told him about his movements at the time of the murder for which the appellant was on trial, ruling it hearsay, but the Court of Appeal were less sure about this and preferred the easy option of holding it to be irrelevant.

     63   [1986] A.C. 41, H.L.

     63a See Greenwood [2004] 6 Archbold News 4, C.A. for practical measures that are sometimes taken to avoid the effect of Blastland.

     63b See Iqbal 91 Cr.App.r. 193, C.A.

1-080
(Use by defendant B, in a joint trial, of defendant A’s statement to police exculpating B, etc―page 61)


Add on the following second sub-paragraph:


If the parts of A’s statement exonerating B are inextricably bound up with the self-incriminatory parts, such that there can be no coherent editing, the confessions statement as a whole would be admissible now at the suit of B under section 76A of PACE. That section, inserted by section 128 of the Criminal Justice Act 2003, permits a co-accused to give in evidence a confession made by an accused where the maker is not able to show on the balance of probabilities that the confession was obtained by oppression or in consequence of anything said or done which was likely, in the circumstances existing at the time, to render unreliable any confession which might be made by him in consequence thereof.64aa Thus, even though the prosecution have been unable to establish beyond reasonable doubt that a confession was admissible under section 76 in accordance with those criteria, with the result that it may not be led by them, it may nevertheless be used by the co-accused in cross-examination of the maker if the latter is unable to establish on the lower standard of proof that the confession was induced. 


Notes

New note 64aa:

    64aa Section 76A(2) states: “If, in any proceedings where a co-accused proposes to give in evidence a confession mde by an accused persons, it is represented to the court that the confession was or may ahve been obtained:- 


(a)  by oppression of the person who made it; or


(b) in consequence of anything said or done which was likely, in the circumstances existing at the time, to render unreliable any confession which might be made by him in consequence thereof, 

the court shall not allow the confession to be given in evidence for the co-accused except in so far as it is provied to the court on the balance of probabilities that the confession (notwithstanding that it may be true) was not so obtained.”

1-080
(Caption (b)―Use by B of A´s statement exonerating him . . ., etc―page 61 )


In caption, delete “Use” and insert “Common law principles on the use”



Line 6, delete “there can be” and insert “there could be” 


Line 7, delete “lately”

1-080
At the conclusion of the existing text of this section (page 63) there should appear the following new paragraph of text:-

(c) Statutory provisions permitting adduction by the defendant of the confession of a co-accused not himself on trial


Hitherto the position has been considered in which a defendant will be seeking to rely on the extra-judicial statement of a co-accused who is jointly on trial with him. But for a variety of reasons a co-accused may not be on trial with the defendant. The court may have ordered separate trials; the co-accused may have pleaded Guilty; the case against him may have been dropped; he may have been declared unfit to be tried; the co-accused having failed to attend the trial, an order may have been made for the case to proceed against the defendant alone; or the co-accused may have died. Where the co-accused has failed to attend or has died it will be open to the defence to apply to adduce his interview with the police in accordance with section 23 of the Criminal Justice Act 1988. The section enacts that a statement made by a person in a document is admissible in criminal proceedings as evidence of any fact of which direct oral evidence by him would be admissible if the maker is dead or by reason of his bodily or mental condition unfit to attend as a witness, or that the maker is outside the United Kingdom and it is not reasonably practicable to secure his attendance, or that all reasonable steps have been taken to find the maker but that he cannot be found. The section further permits adducement of a statement made to a police oficer or some other person charged with the duty of investigating offences or charging offenders where the maker of the statement does not give oral evidence through fear or because he is kept out of the way. The section was relied on by the defence in West (Rosemary).65b The defendant’s original co-accused, her husband Frederick, had committed suicide whilst on remand in prison for a series of murders at 25 Cromwell Street, Gloucester. In his taped interviews with the police he had generally confessed to the murders but had professed to exonerate his wife of either knowledge or complicity. The defendant wished to use his interviews to demonstrate her innocence and she was given leave under section 23 to play the taped interviews, from a total of 145 of which the defence selected four of the few interviews which were useful. In the event, the Crown were given leave to call rebuttal evidence, the most dramatic of which included the evidence of a Mrs Janet Leach, a woman whom the police had asked to sit in on the interviews as an “appropriate adult.” In consequence of her involvement in the interviews Mrs Leach had formed a friendship with Frederick West outside the interviews and had a number of conversations with him in prison. During these, she alleged, Frederick West had admitted making a pact with the defendant that he would take the blame for all the murders. In cross-examination, it was suggested that she had been motivated to cultivate the relationship with Frederick West and to make the allegation about the pact, by the prospect of obtaining a lucrative deal with a newspaper to tell her story.

   It is open to question how far admissibility under the section will be circumscribed by subsection (4). The subsection provides that section 23 does not render admissible a confession made by an accused person that would not be admissible under section 76 of the Police and Criminal Act 1976. Section 76 is necessarily inapplicable to the confession of a co-accused who is not on trial with the defendant. But where the confession of one defendant is excluded under the section, as a result of which that defendant is acquitted by direction of the judge at the close of the prosecution case, and the acquitted defendant immediately disappears, it is open to question whether subsection (4) precludes the admissibility of the excluded statement. In favour of admissibility is the argument that the confession of an accused excluded under section 76 remains inadmissible under that section only for as long as the accused is on trial.
New note 65b:

65b
See trial report in The Times and other national organs, November 4, 8 and 14, 1996, and see Brian Masters, She Must Have Known, London 1996, a detailed account of the trial in which the playing of Fred West’s interviews and the Leach evidence are described at pp.287-295.

1-081
(Guilty plea of a co-accused)

At end of this section insert the following new section: In the Police and Criminal Evidence Act 1984 (c. 60) the following section is inserted after section 76-

1-084
(The early American monopoly of tactical theory)


Notes


Note 71, delete “Investigation” (typographical error) and insert “Interrogation”; after “1967” delete open bracket and insert semi-colon; after “Buckley” delete close bracket and insert semi-colon and thereafter insert  “4th ed, Gaithersberg, MD: Aspen, 2001, Jayne, B.C., added as co-author;”
1-100
(Further manipultive forms of question)


Notes


Add to note 81:

A second, revised, edition was published in July 1996.
1-101
Erratum. The sentence beginning “In the general population it has been found . . .” in paragraph (v) headed “Invalid and limiting option question” should have appeared at the end of earlier paragraph (i) headed “Closed confirmatory question”.

1-104
(Sub-paragraph (m)―“Upgrading reponses”) 


Line 5, erratum, delete “suspect’s” and insert “suspect”.

1-105
(Sub-paragraph (n)―“Misrepresenting earlier statements”)   

Line 1, erratum, delete  “unintentional” and insert “unintentionally”

1-120
(Research on the effectiveness of interrogation in obtaining confessions, continued)   

Add on the following new sub-paragraph:
   In the United States (where there is little homogenuity in procedures for conducting custodial questioning of suspects) archival analysis of actual cases involving confessions later proved to be false reveals an alarming conviction rate ranging from 73 per cent15a to 81 per cent.15b In the grim words of a leading forensic psychologist:15c


   “[c]onfessions tend to overwhelm alibis and other forms of exculpatory evidence, resulting in a chain of adverse legal consequences―from arrest through prosecution, conviction, incarceration, and even execution.”

Of equal concern is the fact that between 20 and 25 per cent of all recent DNA exoneration cases reported by the United States Innocence Project contained evidence of confessions, apparently false.15d

Notes


New notes:

    15a Leo, R. A. and Ofshe, R. J., “The consequences of false confessions: deprivations of liberty and miscarriages of justice in the age of psychological interrogation” (1998) 88 Journal of Criminal Law and Criminology 429-496.

      15b Drizin, S. A. and Leo, R. A., “The problem of false confessions in the post-DNA world” (2004) 82 North Caroloina Law Review 891-1007

      15c Kassin, 2006, op. cit., para 19.17

      15d Scheck, B., Neufeld, P. and Dwyer, J., Actual Innocence: five days to execution and other dispatches from the wrongly convicted, New York: Doubleday, 2000; http://innocenceproject.org.    

1-146
(Prevention)   

Line 6, after “damage.” insert: 
Indeed, the continuing importance of the traditional exclusionary principle as a “safety net,” applied by keeping the jury in ignorance of the existence of the excluded confession, is underlined by the results of mock jury studies showing that fact-finders do not fully discount confessions even when coerced and even when it is logically and legally appropriate to do so.79a In one such illustrative study79b mock jurors were confronted with a confession obtained by aggressive interrogation in which a police interviewer waved his gun menacingly. Although they appeared to respond in the legally prescribed manner by judging the statement to be involuntary and asserting that it did not influence their decisions, yet when it came to the all-important measure of verdicts, the confession significantly boosted the conviction rate, a pattern which appeared even when the subjects were specifically admonished by the judge to disregard confessions they found to be coerced. It has been said that there are four grounds for the pessimistic view that assessors of fact in the criminal justice system (whether investigators or jurors) will tend to accept confessions at face value.79c 

    First, confessions tend to be trusted on the assumption that no one would ever confess to a crime they had not committed, most people being unable to imagine circumstances under which anyone would do so. The most compelling reason which has been offered for this is that people tend to draw perfunctory and relatively automatic inferences from behaviour (in this case a confession) without making allowances for the effect of circumstantial influences.79d 

   The second ground for pessimism is that most people are inclined to be poor at detecting deception.79e In a comparative study of the performance of police investigators and lay persons when attempting to distinguish between true and false confessions79f it was found that when viewing videotapes of the making of a confession neither group was significantly better than chance, although investigators were more confident in their judgments. Research has revealed that people are more accurate when they attend to vocal rather than to facial cues and, in keeping with this, the lay sample (a body of students) did exceed chance level performance when listening to audiotaped confessions. However, although the investigator subjects were more confident, their accuracy remained no better than chance. This may be explained by research suggesting that police investigators are excessively suspicious of deception79g and, at least in America, are commonly taught to interpret visual clues such as gaze aversion, non-frontal posture, slouching, and grooming gestures, as indicative of lying,79h when by contrast research has revealed empirically that these have little or no diagnostic value in the assessment of truth-telling or mendacity.79i 

   A third reason for pessimism is that confessions elicited by police interrogation are in America still (less so these days in the jurisdiction of England and Wales) corrupted by the fact that the very process itself is designed for persuasion. Interrogation is―


   “a theory-driven social interaction led by an authority figure who holds a strong a priori belief about the target and who measures success by his or her ability to extract an admission.”79j

Research suggests that once people form a belief they at least unconsciously create behavioural support for it.79k The presumption of guilt naturally leads interrogators to adopt an approach that is aggressive and confrontational and leads even innocent suspects to become anxious and defensive, factors which in themselves reinforce the presumption. Thus, increased bodily movement among police officers can induce movement in suspects, behaviour that is then interpreted as suspicious.79m Further research has demonstrated a correlation between the presumption of guilt and the asking of more guilt-presumptive questions, the greater use of interrogation “techniques,” the exertion of more pressure to confess, and, importantly, more defensive and guilty-like behaviour by innocent suspects.79n The presumption of guilt in the interrogation process can ultimately lead to incorrect judgments by fact finders.

   A fourth reason for pessimism about the ability of fact-finders to distinguish between true and false confession is that false confessions elicited by interrogation often contain compelling cues that tend to be associated with truth-telling. However, vivid and accurate details about the crime, the crime scene and the victim can become known to an innocent suspect through exposure to leading questions, overheard conversation, photographs, visit to the crime scene, and other secondhand and subtle sources. A graphic account of the process is given by Kassin, although perhaps less relevant in this country but more so to the current American experience in which written confessions are still widely employed and in which taped confessions often represent the culmination of prior legitimated non-taped interrogation:79p 


   “To further obfuscate matters, many confessions are also textured with ‘elective’ statements in which innocent suspects describe not just what they allegedly did, and how, but why―as they self-report on revenge, jealousy, desperation, capitulation to peer pressure, and other prototypical motives for crime. Sometimes they add apologies and expressions of remorse. In some cases, innocent suspects find and correct minor errors that appear in the statements that are derived from them, suggesting that they read, understood, and verified the contents. To the naïve spectator, such statements appear to be voluntary, textured with detail, and the product of personal experience. However, the taped confession is much like a Hollywood drama―scripted by the police theory, rehearsed during hours of unrecorded questioning, directed by the questioner, and enacted on camera by the suspect.” 

Kassin goes on to cite the “Reid technique,” of creating―


   “illusions of credibility [by inserting] minor errors (such as a wrong name, date, or street address) into written confessions so that the suspect will spot them, correct them, and initial the changes. The purpose is to increase the perceived credibility of the statement and make it difficult for the defendant later to distance himself or herself from it, As only guilty suspects should be in a position to spot these errors, this technique has diagnostic potential. However . . . to play it safe, ‘the investigator should keep the errors in mind and raise a question about them in the event the suspect neglects to do so.’”79q 


Line 6, delete “But no”; introduce new sub-paragraph at this point and insert “In contrast with coerced confessions, no”


Notes


New notes:

    79a Kassin, S.M. and Wrightsman, L.S., “Prior confessions and mock juror verdicts’ (1980) 10 Journal of Applied Social Psychology, 133-146.

    79b Kassin, S.M. and Sukel, H., “Coerced confessions and the jury: an experimental test of the ‘harmless error’ rule” (1997) 21 Law and Human Behaviour 27-46.

      79c See Kassin (2006), op. cit., paras. 19-18 to 19-27.

      79d See Gilbert, D. T. and Malone, P.S., “The correspondence bias” (1995) 117 Psychological Bulletin 21-38.

      79e See generally Vrij, A., Detecting lies and deceit: the psychology of lying and the implications for professional practice, Chichester, Wily, 2000. 

      79f Kassin, S., Meissner, C. A. and Norwick, R.J., “‘I’d know a false confession if I saw one’: A comparative study of college students and police investigators” (2005) 29 Law and Human Behaviour 211-227, summarised in Kassin (2006), op cit., paras. 19-19 to 19-22.  

      79g Masip, J., Alonso, H., Garrido, E. and Anton, C., “Generalised communicative suspicion (GCS) among police officers: accounting for the investigator response bias” (2005) 35 Journal of Applied Social Psychology 1046-1066. 7. 

      79h Inbau et al, op. cit. 

      79i DePaulo, B. M., Lindsay, J.J., Malone, B.E., Muhlenbruck, L., Charlton, K. and Cooper, H., “Cues to deception” (2003) 129 Psychological Bulletin 74-112.

      79j Kassin (2006), op. cit., para. 19.21.

      79k First demonstrated by Rosenthal, R. and Jacobson, L., Pygmalion in the classroom: teacher expectation and pupils’ intellectual development, New York: Holt, Rinehart and Winston, 1968, and see Kassin (2006), op. cit., para 19.23, n.50, for later research. 

      79m See Akehurst, L. and Vrij, A., “Creating suspects in police interviews” (1999) 29 Journal of Applied Social Psychology, 192-210.

    79n Kassini, S.M., Goldstein, C. J. and Savitsky, K, “Behavioural confirmation in the interrogation room: on the dangers of presuming guilt” (2003) 27 Law and Human Behaviour 187-203.

      79p Kassin (2006), op. cit., para 19.28.

      79p Ibid., para 19.27, citing Inbau et al, Criminal Interrogation and Confessions, supra (main volume para 1-084, n.71 and Noter-up for correction and up-dating).

1-147
(Ethical investigative interviewing 

Line 37, erratum, re the two titles “A Guide to Interviewing and The Interviewer’s Rule Book” - the “and” was incorrectly italicised in the original text
Further, owing to a printer’s error the last sentence was left incomplete. The whole sentence should read:

The booklets embody the principles of ethical interviewing and are a useful tool for cross-examination, supplementing P.A.C.E. Code C.


Notes


Note 81, expand and redraft as follows:


81 For an early pioneering discourse see Royal and Schutt, The Gentle Art of Interviewing and Interrogation, Englewood Cliffs, N.J. 1976. Specifically, the “cognitive interview” was developed by Fisher and Geiselman in the mid-1980s, for a good general account of which see Memory enhancing techniques for investigative interviewing: The Cognitive Interview, Springfield, Illinois, 1992. For a good general summary with a comprehensive bibliography see Clifford and Memon, “Obtaining Detailed Testimony: The Cognitive Interview,” in Heaton-Armstrong, Wolchover and Shepherd (eds.), Analysing Witness Testimony: Psychological, Investigative and Evidential Perspectives, London: Blackstone Press 1999, ch.10. For another easily accessible summary with bibliography see Gudjonsson, P.I.C.T., pp.171-176, and see now Williamson, T. (ed.), Investigative Interviewing: Rights, research, regulation, Cullompton: Willan Publishing, 2006.

Note 83: before “22/1992,” insert “Principles of Investigative Interviewing,”
Note 85: Erratum, delete “supra”, and replace with:

Home Office Central Planning Unit, 1992.

1-147
Insert new section   
J. ADMISIBILITY OF EXPERT PSYCHOLOGICAL EVIDENCE ADDUCED TO DEMONSTRATE CONFESSION UNRELIABILITY 
In the English courts the general rule determining the admissibility of expert evidence is that it must be directed to establishing a fact which is  outside the ordinary common experience or knowledge of the judge or the jury. The rule can be traced back as early as the 18th century86 but the leading modern statement of the rule was expressed in Turner: 87

   “An expert’s opinion is admissible to furnish the court with scientific information which is likely to be outside the experience or knowledge of a judge or jury. If on the proven facts a judge or jury can form their own conclusions without help, then the opinion of an expert is unnecessary . . . The fact that an expert witness has impressive scientific qualifications does not by that fact alone make his opinion on matters of human nature more helpful than that of the jurors themselves; but there is a danger that they may think it does.”
In contrast with the entrenched attitude of the courts against the introduction of expert evidence on the issue of mens rea of defendants of normal mental capacity, there has been a gradual easing of their resistance to expert evidence concerning the impact of the mental state of defendants on the reliability of their confessions.88 It was at one time assumed that expert evidence relating to a defendant´s personality and the issue of false confession could only be adduced if it was directed to showing a recognised mental illness.89 That narrow approach was reflected in Weightman where it was held that “a psychiatrist’s evidence is inadmissible where its purpose is in effect to tell a jury how a person who is not suffering from mental illness is likely to react to the stresses and strains in life.”90 However, almost simultaneously a more relaxed approach was emerging. In Raghip91 the Court of Appeal stated that the admissibility of an impugned confession should not be governed by which side of an arbitrary line delineating the normal from the mentally abnormal the suspect’s IQ fell. The relevant question was whether the mental condition of the defendant was such that the jury would be assisted by expert help in assessing it. In keeping with the new approach it was stated in Ward92 that the expert evidence of a psychiatrist or a psychologist might properly be admitted if it was to the effect that a defendant was suffering from a condition not properly described as mental illness, but from a personality disorder so severe as properly to be characterised as mental disorder. 

Weighing of the medical anchor was heralded in Strudwick93 where, acknowledging that the relevant law was in a state of development, the Court of Appeal suggested that apart from mental illness there could be other mental conditions, including forms of “psychological damage,” on which the jury might require expert assistance. Subsequently, in O´Brien, Hall and Sherwood94 the court expressly disavowed the requirement still made in Ward for the evidence to be that of a recognised category of personality disorder, albeit stressing the need to demonstrate significant  deviation from abnormality and for proof of that abnormality to be sourced independently of a history taken from the defendant. The court explained why, in spite of Ward, there were two reasons why the test could not be whether the abnormality fitted into some recognised category, such as anti-social personality disorder. First, such a test was unnecessary, since it was established95 that that the real criterion must simply be whether the abnormal disorder might render the confession or evidence unreliable. Second, such a test would not be sufficient because an anti-social personality disorder did not necessarily mean that a defendant was a compulsive liar or fantasist, or that his confession or evidence might be unreliable.
     Although repudiating the requirement to place the defendant in a formal category of disorder the court nonetheless stressed the requirement for defined limits where expert evidence relating to personality and false confession might be used. Those limits were: first, that the abnormal disorder must not only be of the type which might render a confession or evidence unreliable, but there must also be a very significant deviation from the norm shown; second, there should be a history pre-dating the making of admissions or the giving of evidence which not was based solely on a history given by the subject, and which pointed to or explained the abnormality or abnormalities. Furthermore, if such evidence be admitted, the jury must be directed that there are not obliged to accept it. They should consider it, if they thought it right to do so, as throwing light on the personality of the defendant and bringing to their attention aspects of that personality of which they might otherwise have been unaware.91
       The important decision in Blackburn96 marks a significant step away from the requirement for expert evidence to relate to the mental attributes of the defendant, with the licence being given for situational factors, rather than the mental attributes of the suspect, which might have a bearing on the reliability of confession evidence. The appellant was convicted of attempting to commit buggery on and then murder a 9 year old boy. At the time of his conviction in 1978, the appellant was 15 years old. During the course of the investigation three different youths had confessed to carrying out the assaults, including one of the appellant’s brothers, but all retracted their confessions. The appellant was interviewed informally by the police on a number of occasions over the course of a few days before being cautioned and subject to a formal police interview. During the series of interviews he had been asked about an incident two years earlier in which he and another boy had been convicted of causing actual bodily harm to two nine-year old boys. During the fourth of a series of interviews conducted on the same day in the absence of any legal representative but in the presence of a house warden at the institution to which he had been sent, the interviewing officers intimated to him that there might also be the possibility of further charges relating to that previous incident. Immediately after this was said, following three hours of questioning, the appellant confessed to committing the buggery and murder. At his trial the confession was admitted by the trial judge who found that there had been no threat or improper pressure applied by the police. 

    In the appeal proceedings the appellant made an application to call the evidence of a forensic psychologist who had extensive experience of interrogation methods and of their effects. This was resisted by the Crown on two grounds. The first was that such matters were within the range of experience of a jury. The other ground was that the psychologist who was to be called had never interviewed or examined the appellant and there was no suggestion that he was suffering from any mental disorder. However, the court took the view that the expert’s evidence, which referred to research into the extent to which “normal people not suffering from any personality disorder or abnormal disorder could be rendered compliant by prolonged interrogation” ought to be admitted. The possibility of a suspect making an unreliable coerced compliant confession in such circumstances was held to be outside the normal range of experience of a jury.

    It has been suggested that the cases highlight how ill-suited a test is of  admissibility based on “normality”: once the concept is divorced from a narrow medicalized definition it loses any objective benchmark.97
Notes
New notes:

     86  See eg Folkes v Chadd (1782) 3 Doug KB 157. 

     87 [1975] QB 834, p. 841. The rule has been criticised, first, as problematic because the trial judge is obliged to determine whether the subject matter on which it is proposed to adduce expert evidence is “within the common knowledge and understanding of the jury” and, second, on the basis that the foundation for the test―that there is a “common understanding”—is flawed, and leads to arbitrary and inconsistent decisions: see Ormerod, D. and Roberts, A., “The admissibility of expert evidence” in Heaton-Armstrong A., Gudjonsson, G., Shepherd, E. and Wolchover, D., Witness Testimony, Oxford; OUP, 2006 (in press), para 23.15. For a discussion of Turner, see Redmayne, M., Expert Evidence and Criminal Justice, Oxford: OUP, 2001, Chapter 6.
     88 See now generally Ormerod and Roberts, “The admissibility of expert evidence” above, para 23.25.         

     89 So explained in O´Brien, Hall and Sherwood [2000] Crim L.R. 676. 
     90  (1991) 92 Cr App R 291, at p.297, per McCowan L.J., CA.
     91  The Times, December 9, 1991.
     92 (1993) 96 Cr App R 1.

     93  (1993) 99 Cr App R 326, 332.
     94  Supra.
     95  In Roberts, unreported, CA, March 19, 1998.
     96 [2005] EWCA Crim 1349; The Times, June 10, 2005.

     97 Ormerod and Roberts, supra, para 23.29.
CHAPTER TWO
2-003
(Compulsory sworn interrogation by tribunals of state)


Line 18, erratum, delete “1538” and insert “1534”


Notes


Note 9, erratum, full reference should have been given here (not previously given); thus:


9  Holdsworth, Sir W. E., A History of English Law (16 vols.) London: Methuan, 1903-66, vol. 5, p.185. 

2-020
(Provision for PACE code revisions)

To the existing text add the following:


The PACE Act originally provided that the brining into force of any revisions to the code made by the Home Secretary were subject to the same procedural requirements as had been necessary to bring the original codes into force. This was the effect of section 67(7), which provided that “the foregoing provisions of this section” were to apply with appropriate modifications to a revised code as they applied to the first issue of a code. However, provision was subsequently enacted for the making of temporary modifications to the code without the need for the procedural requirements provided for in subsections (1) to (1) of section 67. Thus, section 77 of the Criminal Justice and Police Act 2001 inserted in section 67 three new subsections,85a the effect of which is to permit certain code modifications to be brought into force by statutory instrument upon a simple order of the Home Secretary without reference to Parliament. Such a modification is subject to the following conditions:


(a) it has to be confined to to a specific area of England and Wales;


(b) it must not remain in force for more than two years;


(c) it must relate to specific offences or descriptions of offender.85b

The modification is subject to annulment in pursuaunce of a resolution of either House of Parliament (nb not both Houses, as in the case of the enacting resolutions for general revisions).85c


A fourth edition of Code C came into force 1 April, 2003.85d The current, fifth, edition was brought into force on 1 August, 2004.85e
Insert new notes:

85a s.67(7A) to (7C)

85b s.67(7B).

85c s.67(7C).

85d Implemented by The Police and Criminal Evidence Act (Codes of Practice) (Codes B to E)(No 2) Order 2003, SI No. 703.

85e Implemented by The Police and Criminal Evidence Act (Codes of Practice) Order 2004, SI No. 1887.

2-021
Text continues:

However, there is no obligation to invoke P.A.C.E. provisions in relation to contempt proceedings. In Jones86a the appellant approached jurors trying a certain woman and said “definitely not guilty”. An officer appointed to investigate was escorting the appellant to the cells when the appellant said to his co-defendant  “I know what this is all about. It’s because we told them she wasn’t guilty.” Later that evening the officer made a note of the comment but at no stage did he show it to either of the accused as, it was submitted, he should have done. It was held that contempt proceedings are sui generis. Although the court was entitled to apply the exclusionary discretion provided in section 78 of P.A.C.E., there was no obligation in contempt proceedings to invoke the procedures of P.A.C.E. Code C or section 78. The officer was not acting under powers granted by statute but at the direction of the court. In deciding whether to exclude evidence under section 78 of PACE, a court may take into account the terms of a revised code which, while not in force at the time of the conduct of the procedure, reflect current thinking as to what is fair.86a
New note 86a:

86a  (1996) unreported  C.A. 96/1264/Z2.

86b  Ward (1994) 98 Cr.App.R. 337, C.A.

2-023
(Disciplinary liabilty of police officers for code breaches)


In caption delete “liability” and insert “non-liability” 

Line 1 delete “are” and insert “were originally”.


Line 3, before “Neither” (into which should be inserted an “i”) insert the following sentence.

That liability was abolished in 1996.90a



Notes

New note 90a:

       90a  PACE Act 1984 s.67(8) was repealed by the Police Act 1996, s.103, and Sch. 9, Pt II.

2-025
(Persons protected under the code)


Line 10, after “anyone” delete to end of paragraph and insert 

detained under the Terrorism Act 2000, having been taken to a police station after being arrested under that Act for an offence involving the commission, preparation and instigation of acts of terrorism.96

In note 96, delete “to s.14 and sch. 5, para. 6 of the 1989 Act” and insert: “s.41 of, and sch. 8 to, the Act of 2000.”.

2-026
Lines 4, delete “Asylum and Immigration Appeals Act 1993” and insert “Immigration and Asylum Act 1999”


Note 99: delete “s.3(5)” and insert “s.142(3)”.

2-031
(Audio and video tape-recording of the custody area)

In note 10 C3.5A of the 1995 edition is replaced by C3.11 of the 2004 edition; thus, in Note 10 delete “C3.5A” and insert “C3.11”.

2-035
(Applicability of Code C to investigators other than the police)


Line 4, delete “provisions14  but” and insert:

provisions,14 as are officers of the Serious Fraud Office14a and Special Compliance Officers of the Inland Revenue conducting a “Hansard interview” the purposes of which were to investigate the possibility of a money settlement.14b There are a wide variety of agencies whose statutory responsibilities include the detection of offences and prosecution of offenders, for example, government and local authority departments concerned with benefit fraud,14c local authority trading standards officers investigating offences under the Trades Descriptions Act 1968,14d and Royal Society of Prevention of Cruelty to Animals inspectors.14e  However,

Line 7, after  ‘ “investigating offences.”15’ insert:

Again, the Bank of England’s supervising role under the Banking Act 1987 has been distinguished from an investigatory function, although the supervisor in question admitted that in the light of a tip-off he was concerned incidentally to discover if fraud had been committed.15a  It has been held that those who are not charged with the duty of investigating offences include a social worker concerned with a child’s welfare,15b prison officers15c and a head teacher.15d 

Line 12, after “consider” insert:

and in doing so may need to explore in evidence the job specification of the investigating employeee or official.

At end of the section add the following new passage:

A finding that an individual bears no duty of investigating offences does not mean that the principles underlying Code C can be ignored altogether when considering whether to exclude the evidence.18a The degree of compliance required will be determined by what is reasonable and practicable in the circumstances.
Notes

Insert the following new notes: 

14a R v Director of Serious Fraud Office, ex p. Saunders [1998] Crim LR 837, C.A.

14b Gill and Gill [2003] EWCA Crim 2256.

14c R v South Central division Magistrates’ Court, ex p. Secretary of State for Social Security, unreported, 23 Ocotber, 2000, DC.

14d  Tiplady [1995] Crim LR 233, CA.

14e Royal Society of Prevention of cruelty to Animals v Eager [1995] Crim LR 59, CA.

Insert the following new notes: 

15a In Smith (1994) 99 Cr App R 233, C.A, the supervisor of a bank in financial difficulties arranged a meeting with the appellant, a director of the bank, and suggested he seek legal advice beforehand. The appellant made admissions of fraud at the meeting, which was conducted in the absence of a number of PACE Code C standards. Although the superviser was held not to have been acting as an investigator into offences the appeal was allowed because the judge appeared to attach importance to the fact that the appellant had received legal advice. In fact, the advice which he had obtained related to whether the bank could open the following morning and he believed that the purpose of the meeting was to discuss the consequent impact on the market. The supervisor had been tipped off before the meeting that there might have been fraud and he admitted in evidence that he was also concerned to discover whether that was the case.

15b Gorman (1994) unreported C.A. 93/4001, 17 July 1994.

15c DPP v G (1997) The Times 24 November. In Taylor (2000) unreported, C.A., 99/1413/Y4, 16 March, it was held that although prison officers were not bound by Code C and in particular its recording provisions an admission should have been excluded under P.A.C.E., s.76: see supplement to para 4-059 below, note 64. The court suggested obiter that there was a potential argument that prison disciplinary proceedings constituted criminal proceedings in which account could be taken of code provisions for the purpose of exclusionary rulings under s.78.

Insert the following new note:

18a See Smith, supra.
2-039
(Transfer of custody to investigating officer)


Line 5, footnote 31 should be moved from its original position after the word “the” and inserted in line 6 after the word “purpose”.


Note 34: C12.9 is now C12.10 under the 2004 edition of Code C; thus in note 34 delete “C12.9” and insert “C12.10”.

2-051
(Separate custody records for every PACE detainee)


Note 57: before “C2.1” insert “PACE Act, s.39(1)(b) and”

2-052
After the first sentence insert the following text:

In Heslop59a the appellant made a spontaneous confession in his cell and an officer said he wrote it down in his notebook and then invited the appellant to read and sign it as accurate, which he did. The officer neglected to countersign it, as was required by the Code provision requiring the recording of any remark made by a suspect outside the context of an interview,59b but reported the matter to the custody officer. This was not entered in the custody record, which showed that at the time the remark was alleged to have been made the defendant was actually in consultation with his solicitor. Dismissing the appeal, it was held that since a written record of any comments uttered by the suspect outside the context of an interview had to be made independently of the custody record the fact that such a comment had been made was not information which had to be entered on the custody record. (In other words, it seems, the requirement to record the comment elsewhere was “otherwise specified.”)59c
New notes:

59a
[1996] Crim.L.R. 730.


59b
C11.13.


59c
For the officer’s failure to countersign the note see §3-027, infra. 
2-053
(Timing and signing of entries)


Line 1, between “must” and “be” insert “normally”.


Delete open bracket and “In” and insert “However, in”


Line 2, delete “under the Prevention of Terrorism (Temporary Provisions Act 1982” and insert “for enquiries linked to the investigation of terrorism and where the officer or civilian support staff reasonably believes recording or disclosing their name might put them in danger”


Line 3, after “warrant number” insert “or other identificationi numbers and the name of their police station”; delete close bracket.


At end of paragraph insert:

A Note for Guidance advises that the purpose of using numbers instead of names is to protect those involved in serious organised crime investigations or arrests of particularly violent suspects when there is reliable information that those arrested or their associates might threaten or cause harm to those involved; in cases of doubt an officer of the rank of inspector or above should be consulted.62a

Note 61: delete “C2.1” and insert “C2.6”


Note 62: delete “ibid” and insert C2.6A”.


New note:


62a
Note 2A.

2-054
(Actions requiring the authority of officers of specified rank)


Line 4, delete “under the Prevention of Terrorism (Temporary Provisions) Act 1989” and insert 

for enquiries linked to the investigation of terrorism, or where officers reasonably believe recording or disclosure of their names might put them in danger.


Insert following new paragraph:

(e) Disclosure of custody record
     A solicitor or appropriate adult must be permitted to consult the detainee’s custody record as soon as practicable after their arrival at the police station and at any other time whilst the person is detained.63a Arrangements for access to the record must be agreed with the custody officer and may not unreasonably interfere with the custody officer’s duties.63b When a detainee leaves police detention or is taken before a court they, their legal representative or the appropriate adult shall be given, on request, a copy of the custody record as soon as practicable and the entitlement lasts for 12 months after release.63c The detainee, appropriate adult or legal representative must be permitted to inspect the origianl custody record after the detainee has left police detention provided they give reasonable notice of their request, and any such inspection being required to be noted in the custody record.63d
Notes


Note 63, add “and C2.6A”.

New notes:


63a
C2.4. See para 2-362, below [original work and supplement].


63b
C2.4.


63c
C2.4A.. 


63d
C2.5.
2-067
(Determining if grounds exist for detention) 

To end of paragraph add on the following: 

However, there is no express or implied requirement in the codes or the PACE Act which places a duty on a custody officer to enquire into the legality of the arrest of the person brought tothe police station, the officer being entitled to assume that the arrest was properly effected.85a

New note:


85a
DPP v L and S, unreported, CO/3682/98, 14 December, 1998, QBD, where the defendant had not been informed of the reasons for the arrest and it was held that there was evidence in the custody record, ignored by the magistrates, from which it could be inferred that the defendant was told of the grounds at the police station, the giving of which information would have perfected the arrest.

2-068
(Recording and notification requirements)


Note 86: delete “C3.17” and insert “C3.23”.


Note 87: delete “C3.17” and insert “C3.23”. 

2-069
(Cessation of applicability of grounds for initial detention)


Line 10, after “such matter” insert new footnote 92a.


New note:


92a
s.34(5).

2-071
(The problem of exchanges at the custody desk, 2nd paragraph)


Line 1, delete “has”.

2-072
(Decision to charge or relase without charge)


Note 98: delete “C11.4 (C11.2 of the 1985 edition)” and insert “C11.6 (C11.4, 1995 edition; C11.2 , 1985 edition)” 
2-074
(Notification of rights)


Erratum Line 11, Delete “principle” and insert “principal”


Line 15 (p.142), after “1988” insert “or the Transport and Works Act 1992, searching detainees at the police station and taking fingerprints or non-intimate samples without consent for evidential purposes,”


Line 16, after “delayed” insert “unreasonably”


Note 4: delete “3E” and insert “3D”.
2-075
Erratum Line 12, after “entitlements” there should be a comma. 
2-076
(Notification of entitlements)

Line 3, after “A Note for Guidance” delete explains” and insert “in the 1995 edition, since discontinued in the 2004 edition of the code, explained”.


Line 4, delete “is” and insert “was”.


Line 5, delete “are” and insert “were”

2-079
(Methods of notification―continued)


Add on following new section:
(d) Risk assessment 


In response to a considerable body of academic research which had accumulated since the 1995 revision a new set of provisions have been included in the current edition of Code C.22a When determining all the needs to which persons who are initially detained are entitled the custody officer is responsible for initiating an assessment to consider whether the detainee is likely to present specific risks to custody staff or themselves.22b  Such assessments should always include a check on the Police National Computer, to be carried out as soon as practicable, to identify any risks highlighted in relation to the detainee.22c  Although such assessments are primarily the custody officer’s responsibility, it may be necessary for them to consult and involve others, for example, the arresting officer or an appropriate health care professional.22d Reasons for delaying the initiation or completion of the assessment must be recorded.22e Chief Officers should ensure that arrangements for proper and effective requisite risk assessments are implemented in respect of all detainees at police stations in their area.22f Risk assessments must follow a structured process which clearly defines the categories of risk to be considered and the results must be incoporated in the detainee’s custody record.22g The custody officer is reponsible for making sure those responsible for the detainee’s custody are appropriately briefed about the risks.22h If no specific risk are identified by the assessment, that should be noted in the custody record.22i The custody officer is responsible for implementing the response to any specific risk assessment, for example, reducing opportunities for self-harm or calling a health-care professional and increasing levels of monitoring or observation.22j

Insert new paragraph using §8 (number formerly used for what is now §1 in next section):

8. Use of video-conferencing facilities for initial detention decision
The PACE Act makes provision for the use of video-conferencing facilities where an arrested person is taken to a non-designated police station at which no custody officer is present.22m  The officer  carrying out the detention decision must be a custody officer for a designated police station.22n Where an obligation to make a record in connection with the detention decision is an obligation to make that record in the presence of the arrested person, the obligation must be delegated to an officer who is present at the non-designated police station where the person is being held. 22p
Notes

New note 22a:


22a
See generally below, at paras. 2-216 to 2-266. Home Office Circular HO 32/2000 provides more detailed guidance on risk assessments and idetnifies key risk areas which should always be considered: Note for Guidance 3E.

22b
C3.6.

22c
ibid.


22d
ibid. Note for Guidance 9A states that a health care professional means a clinically qualified person working within the scope of practice as determined by their relevant professional body. Whether a health care professional is “appropriate” depends on the circumstances of the duties they carry out at the time.


22e
C3.6.


22f
C3.7.


22g
C3.8.


22h
ibid.


22i
ibid.


22j
C3.9.


22k
C3.10.


22m
s.45A, inserted by the CJA 2001, s.73(1) and (2). Video-conferencing facilities means any facilities, whether a live television link or other facilities, by means of which officers performing any relevant functions, the arrested person and any legal representative acting for that person are all able to see and hear each other: s.45A(10).


22n
s.45A(4).


22p
s.45A(5). 


Page 145: Before existing paragraph 8 insert the following new section caption:

C. DETENTION REVIEW AND EXTENSION BEYOND 24 HOURS

Existing paragraph 8 (Detention up to 24 hours) is re-titled and re-numbered:

1. Review of detention up to 24 hours 

Subsequent sections are accordingly renumbered as follows:

“9. Continuance of detention byond 24 hours” becomes § 2 (p148).

“10. Detention beyond 36 hours: magistrates warrant of further detention” becomes § 3 (p.155).

“11. Breach of extension provisions and repurcussions” becomes § 4 (p.160).


“12. Comparison with earlier law of maximum permissible detention period under PACE” becomes § 5 (p.160).

“13 Viability of detention time limits” becomes § 6 (p.161).
2-080
(Statutory requirement for period review)

At end of existing paragraph insert the following new text:

In Canale22q there were no reviews until the appellant had been in custody for 48 hours and it was submitted that they might have revealed other breaches of the Act or the legal obligation to charge him earlier but it was held, deprecating the breaches, that the appellant had not been prejudiced by them. A failure to conduct a review will vitiate the lawfulness of the detention thereafter, although the failure can be corrected by subsequent action, such as a later lawful re-arrest.22r  


New notes: 


22q
(1990) 91 CrAppR 1.


22r
Roberts v Chief Constable of Cheshire [1999] 1 WLR 662, CA. 

2-081
(Review officer)


Line 1, before existing text insert the following:

An officer referred to as a “review officer”22s is responsible under section 40 of the PACE Act, for determining periodically if a person’s detention before or after charge continues to be necessary.22t The requirement continues throughout the detention period and except where a telephone review is permitted the review officer must be present at the police station holding the detainee.22u

New notes:


22s
s.40(2); C15.1. In terrorism cases the powers and duties of the review officer are exercised in accordance with the Terrorism Act 2000, sched. 8, Part III: C15.8.


22t
C15.1. 


22u
ibid. Telephone reviews may be conducted under C15.9 to 11. See below, para. 2-087 [Noter-Up].

2-082
(Criteria)


Delete caption “(c) Criteria” and insert “(c) Determination and criteria”


Line 1: Delete “For the purposes of such” and insert

Where a detained person whose detention is under review has not be charged before the time of the review the reviewing officer at the police station where the person is being detained must determine whether sufficient evidence has been presented to charge the person with the offence in question and may detain the person at the police station for such period as is necessary for the review.25 If the reviewing officer determines that sufficient evidence has been presented to charge the detained person with the offence in question the person must be charged or released without charge, either on bail or without bail.25a If the reviewing officer has reasonable grounds for so believing he may authorise the detained person to be kept in detention.25b For the purposes of conducting a [review . . . continue as existing text] 


New notes as follows (existing note 25 replaced by new note 25c):


25
s.40(8) and (8A), applying s.37(1) with appropriate modifications. Section 40(8A) was inserted by s.52(2) of the Police Reform Act 2002.


25a
s.40(8) and (8A), applying  s.37(7) with appropriate modifications. 


25b
s.40(8) and (8A), applying s.37(3).


25c
s.40(8) and (8A), applying s.37(2) with appropriate modifications 

2-083
(Recording provisions)


Delete existing caption and insert: 

(d) Provisions relating to the notification and recording of the review decision 

Lines 2 to 4: delete passage in parenthesis, ie “(unless ...” to “... attention)”

Line 5, add on: 

In addition to the exceptions to the notification and recording requirements applicable in the case of initial detention where the detainee is incapable of comprehension, is violent or likely to become so, or in in urgent need of medical attention, the requirements to inform the detainee of the grounds for authorising continued detention following the review and to make a written record of those grounds in the presence of the detainee, do not apply where the detainee is asleep.26a In other words, the detainee need not be woken for the review in order for the review to comply with those requirements.26b A detainee who is asleep at a review and whose continued detention is authorised must be informed about the decision and the reasons as soon as practicable after waking26c and a record must be made of when the person was informed and by whom.26d The code provides that “[i]f, after considering any representations, the review officer decides to keep the detainee in detention, any comment made by the detainee must be recorded.26e A review officer who is not present when any such comment is must be informed, as soon as is practicable, of any comment made by the detained person on being informed of the decision.26f 

Note 26: after “hours” insert “and C15.16” and delete second sentence.

New notes:


26a
s.40(8A).


26b
Note for Guidance 15C.


26c
C15.7.


26d
C15.16. 


26e
C15.5.


26f
C15.5.

2-085
(Review postponement)

Note 31, delete “C15.4” and insert “C15.13”

Note 32, after “ibid” insert comma and add: 

but although the paragraph provides that the grounds and extent of delay must be recorded it does not specify where they must be recorded.

2-086
(Notification of the right to free legal advice)

Line 2, after “person” insert “unless asleep”

Note 34: delete “C15.3” and insert “C15.4 and C15.12”

2-087
(Representations)

Line 1, delete “Before” and insert “The PACE Act provides that before”


Line 3, after “detention” delete comma and insert full-stop.


Delete line 4 from “orally” to end of paragraph and insert: 

Code C provides for opportunities to make representations to be afforded not only to the detainee and solicitor but additionally to the appropriate adult.36 However, it is to be noted that whereas the statute sets out the two classes of persons to whom such opportunities must be given, in the alternative, the Code sets out the three classes of recipients it makes provision for, conjunctively. The Code also provides that other people having an interest in the detainee’s welfare may also make representations at the authorising officer’s discretion.37 The review officer may refuse to hear oral representations from the detainee in person if he considers that he is unfit to make them by reason of his condition or behaviour.38 It is pointed out in a Note for Guidance that in the case of a review of detention the detainee need not be woken for the review but it is advised that if the detainee is likely to be asleep at the latest time when a review of detention may take place, the officer should, if the legal obligations and time constraints permit, bring forward the procedure to allow the detainee to make representations.39 Representations may be made in writing or orally in person40 or by telephone.41 Any written representations must be retained.42 Neither the Act nor Code C make any specific provision for the recording of oral representations but, as already mentioned, Code C does provide that if, after hearing any representations, the review officer decides to keep the detainee in detention, any comment made by the detainee must be recorded.42a It is not clear if this creates a duty only to record the person’s reaction to the pronounement of a decision to detain or whether it imposes in addition a duty to record representations made prior to the decision if the decision is in favour of continued detention. 

(i) Reviewing detention  using video conferencing facilities
   A new section inserted in the PACE Act makes provision in the conducting of a review for the use of video-conferencing facilities when the review officer is not present in person at the police station at which a detained person who has not been charged is being held.42b Where an obligation to make a record in connection with the review is an obligation to make that record in the presence of the detained person the obligation must be delegated to an officer who is present at the police station where the person is being held.42c Oral representations may be conveyed by the video conferencing facilities.42d Written representations to the review officer by the detained person or by a solicitor acting for the detained person may be sent to the review officer by means, if available, of facilities for instant transmission of documents or if such facilities are not available the content may be conveyed orally by means of the video conferencing facilities.42e 

(j) Review by telephone 
   Where in the case of a person who has been arrested but not charged it is not reasonably practicable for an officer of at least the rank of inspector to be present in the police station where that person is being held for the purposes of carrying out any review of that person’s detention and the review is not one which statutory regulations permit to be carried out using video-conferencing facilities, or is one which it is not reasonably practicable, in the circumstances, to carry out using such facilities, the review may be carried out over the telephone.42f  Where an obligation to make a record in connection with the review is an obligation to make that record in the presence of the detained person, the obligation must be delegated to an office who is present at the police station where the person is being held.42g An officer present at the police station where the detainee is being held is required to give the detainee information about the review.42h When a telephone review is carried out any oral representations may be made by telephone.42i Written representations made by the detainee or a legal adviser acting for the detainee may be sent to the review officer by measn of facilities for instant transmission of documents (eg facsimile or e-mail message) if, available, or, if they are not available, they may be conveyed orally by telephone.42j When a telephone review is carried out  record must be made of the reason the review officer did not attend the station holding the detainee, the review officer’s location and the method representations, oral or written, were made to the review officer.42k 


Notes

Delete existing notes 36-42.

New note scheme thus:

36
C15.3.

37
C15.3A. 

38
s.40(14); C15.3B.

39
Note 15C.

40
s.40(13); C15.3B.

41
C15.3B

42
C15.15.

42a
C15.5. Where applicable the reviewing officer must be informed of the comment as soon as is practicable: ibid.

42b s.45A. The provision therefore legitimates the practice declared unlawful in R v Chief Constale of Kent Constabulary, ex p Kent Police federation Jointy Branch Board [2000] 2 Cr App R 196, where it was held that conducting a review by video link violated the requirement for the review officer to make a written record of the grounds for detention in the presence of the detainee. Video-conferencing facilities are any facilities, whether a live television link or other such facilities, by means of which an officer performing any function in connection with the review, the detained person and any legal representative of the detained person are all able both to see and hear each other: s.45A(10). 


42c  s.45A(5).


42d  s.45A(7).
42e s.45A(6) and (7). Instant transmission of documents will be by means of the older electronic facsimile technology or by e-mail messaging.

42f  s.40A(1) and (2); C15.9. Reviews may not be carried out by telephone in the case of enquiries linked to the investigation of terrorism under the Terrorism Act 2000, sch. 8, Part II, and see Note for Guidance 15F. It is indicated at ibid. that a review by telephone may be permissible when severe weather conditions or unforseen operation emergency prevent the review officer from attending.

42g  s.40A(3); C15.10.

42h  C15.10.

42i s.40A(4); C15.11.

42j s.40A(4); C15.11.

42k C15.14.
2-088
(Measures to reduce scope of exchanges at review)


Redesignate this paragraph “(k)”


Line 5-11, delete from “After” to “The paragraph” and insert:
The provisions, now expanded in the 2004 edition, stipulate that no officer shall put specific questions to the detainee regarding his involvement in any offence, or in respect of any comment he might make when given the opportunity to make representations or in response to a decision to keep him in detention.43a The code


To end of existing paragraph after “section” add on:

and in respect of a person who has been charged, paragraph 16.5.43b

Notes


Note 43, after “C15.2A” insert: “now C15.5 of the 2004 edition.”

New notes:

43a C15.6.

43b ibid.
2-089
(Conflict of directions)

Redesignate this paragraph “(l)”
2-090
(Enhanced stringency of criteria)

Note 46, add on: 

Code C Note for Guidance 15E states that the officer responsible for the station holding the detainee includes an officer of the rank of  superintendent or above who, in accordance with their force operational policy regulations, is given that responsibility on a temporary basis whilst the appointed long-term holder is off duty or otherwise unavailable. The unlawful detention of a defendant without charge beyond 24 hours in breach of the Act will not vitiate the legitimacy of subsequent proceedings for the offence for which the defendant was detained so as to require dismissal of the charge, although it is open to a defendant to apply to have the proceedings stayed as an abuse of process: DPP v Kun Park [2002] All ER (D) 37 (magistrates held to have been in error in dismissing the charge of facilitating entry of illegal immigrants into the UK).  

2-092
(No retrospective or premature authorisation)

Note 50, after “s.42(4) insert “and C15.2” 

2-093
(Representations)

Lines 1 to 4, delete from “Before” to “Again, as” and insert: “As” 

Change existing note 52 to 51.

Line 11, after “warrant” change existing note 53 to 52 and then insert the following:

It is to be noted that, as in the case of a section 40  review, the requisite offers of opportunity to make representations are expressed disjunctively as between the detainee and legal adviser. This contrasts with Code C, which requires both detainee and legal adviser to be given such an opportunity, as well as the appropriate adult, if available.53  Other people having an interest in the detainee’s welfare may also make representations at the authorising officer’s discretion.53a    

Line 12, delete “oral” and insert “made orally in person or by telephone”  


Lines 19-22, delete “An opportunity” to “review officer’s discretion.58a” and insert: 

In contrast to section 40 reviews the fact that the detainee is asleep is not a permissible reason for proceeding to the determination without giving the detainee an opportunity to make representations.58    

Line 24, delete “should bring it forward” and insert “should, if legal obligations and time cosntraints permit, bring forward the procedure”

Line 25, delete “being woken up” and insert “having to be woken up later”

Line 26, delete “recommends that a review to decide” and insert “states that the procedure for deciding”

Lines 28-30, delete from “person” to “24 hours. 60” and insert:

person.60 As already mentioned, there is no provision for reviews by telephone, as there is in the case of reviews on detention up to 24 hours.


Notes


Renumbered note 51 (formerly 52 ), delete “See also C15.1 and C15.2.”
Note 53 changed to 52.

New notes 53 and 53a:


53
C15.3.


53a
C15.3A.
Note 54 with additional text now reads:


54  s.42(7) and C15.3B. The reference to telphone representations is clearly a reference to those made by a legal adviser rather than by the detainee to the superintendent conducting the extension determination, since there is no statutory provision for telephone reviews by such an officer when absent from the police station.

Note 55, delete “C15.5” and insert C15.15”.

Note 56, delete “C15.15” and insert “C15.5”.

Note 57, delete “C15.1 and C15.2” and isnert “C15.3B.”

Note 58: delete “ibid.” and replace with 


58
 This is the effect of C15.3, which make the offering to the detainee of an opportunity to make representations mandatory “unless, in the case of a [s.40] review, the detainee is asleep.

Note 59, delete “15A” and insert “15C”.

Note 60, delete “15C” and isnert “15F”.

2-094
(Recording of the detention decision)


To the end of the existing text add on:

If an authorisation is given the record must state the number of hours and minutes by which the detention period is extended or further extended.63a   In contrast with initial detention decisions and section 40 reviews there is in neither the Act nor any provision of Code C any specific requirement to enter up the record in the presence of the detainee. However, since the fact that the detainee is asleep is not a permissible reason for not giving him an opportunity to make representations and the determination should brought forward to a time when the detaine is awake in order to comply, it would seem to follow that if the detainee ought to be given the opportunity to make representations he should be present when the grounds for authorising an extension are recorded. 


Note 62, delete “C15.6” and insert “C15.16”.


New note:


63a 
C15.16.

2-095
(Notification of decision)


Line 2, before “The code” insert:

A Note for Guidance in Code C states that the detainee must be informed of the grounds for giving authorisation unless the “review officer” considers the person is incapable of understanding what is said, violent or likely to become violent or in urgent need of medical attention.64a  Although the terminology in the note is confused the principle would seem to hold good for section 42 extension decisions.

Line 5, insert full stop after “detention,” delete “but, as mentioned above” to “liberty.” and add on:

Where the authorising officer is not present when the detainee is informed of the decision he must be informed of the comment as soon as practicable.65a
New note 64a:


64a  Note 15C.

Note 65, delete “C15.2A” and insert C15.5”

New note 


65a  ibid.

2-096
(Measures to limit, etc)


Delete existing text and insert the following:

Code C contains measures designed to limit exchanges during the procedure for determining whether to authorise extension of detention beyond 24 hours. No officer may put specific questions to detainees regarding their involvement in any offence or in respect of any comments they might make when given the opportunity to make representations or in response to a decision to extend the maximum period of detention.65a
New note:


65a  C15.6.

2-097
(Entitlement to notice of right to send intimation of arrest and right to legal advice) 

Line 5, delete “In contrast with this” and insert: 

Thus, before determining whether to extend the maximum period of detention without charge, the officer responsible must make sure the detainee is reminded of the entitlement to free legal advice.65b However,  

Line 6, delete “those” and insert “the above”

2-108
(Timetable for amking application)

Note 3, delete “15B” and insert “15D”.

2-114
(Recording outcome of the application)

Line 4, after “extension” insert “and the record must state the detention period authorised by the warrant and the date and time it was granted”.


Note 21, delete “C15.6” and isnert C15.16”.

2-124
(Categories of situation in which exchanges commonly occur)
Note 32, delete “C11.4” and insert “C11.15”.

2-124
Line 15 (2nd para), delete ‘ “during the course of” an interview if “in the investigating officer’s view this would not be practicable . . .’ and insert ‘during the interview if “this would not be practicable . . .”’


Note 47, delete “C11.5(c)” and insert “C11.7(c), replacing C11.5(c) of the 1995 edition, which required the making of a record during the course of an interview “unless in the investigating officer’s view this would not be practicable.”
2-129
(Brevity or informality of the exchange)


Section C retitled and new text inserted before existing text:

C. BRIEF OR INFORMAL EXCHANGES

Prior to the enactment of P.A.C.E., and for a time thereafter, it was not uncommon for the defence or the prosecution, as the case might be, to contend that before the formal interview at the police station the investigators had questioned the suspect informally.  This might be alleged to have taken place outside the environs of the police station, for example at the scene of arrest or in a police vehicle, or within the police station, for example in the custody suite, in the fingerprint or photograph room, in a private room during a strip search, in the detainee’s cell, or in a corridor on the way to the interview room. But perhaps most often it would be reported to have occurred in the interview room itself, immediately before the start of the formal interview.


An informal talk immediately prior to the formal interview naturally raises the suspicion of pressure being applied. It follows that where the defence were alleging that the formal interview was preceded by improper threats or inducements, the police in denying this, would be at pains to deny that any preliminary conversation had taken place at all. In the days before tape-recording, interviews were taken down contemporaneously in long hand and whether or not the police were able to deny that an “unofficial” talk had taken place immediately prior to the formal interview would depend on a comparison between the time given on the custody record for the detainee’s presence in the interview room and the length of the interview record. The inexactness of a written record necessarily allows some room for manouevre; if there was broad consistency the officers could get away with denying any preliminary discussion and so avoid awkward questions about the content. Conversely a significant discrepancy would need to be explained away and so the police might be forced to admit that there had been some preliminary discussion, albeit “innocent.” With tape-recording the opportunity to deny any previous conversation was very largely removed, for it would have been next to impossible to conceal a delay before switching on the tape-recording machine. This would be revealed by a discrepancy between the time given on the custody record for transfer of the detainee to the interview room and the start time recorded on the tape by the recording-machine’s automatic voice clock.


As it happened, under the old order there was a relatively innocent justification for engaging the suspect in an informal prelude to the formal written down interview. Interviews involving the keeping of a contemporaneous verbatim record were characteristically a slow and stilted exercise and it can easily be imagined that officers might feel the need to obtain some advance idea of what issues would be likely to require covering before they embarked on the laborious and exhausting business of simultaneous long-hand recording. There was empirical validation of this. In a study mainly relevant to the era before taping became the norm it was found that 53 per cent of a sample of officers polled said that they always or often sought to clarify a suspect’s account before the interview began, whilst only 28 per cent said that they did so rarely or never.34a With the replacement of the cumbersome process of contemporaneous long-hand recording by tape-recording there could no longer be any pretext for informal prior clarification. Thus, tape-recording had the effect both of preventing the concealment of any preliminary discussion and of removing the clarification pretext for holding such a talk anyway.


Before the taping era, advance clarification not only served to strengthen denials of improper pressure, but also furnished perjurious officers with a convenient plank on which they could concoct a significant admission. This they might well want to do if the suspect had made no such admission during the later formal interview. If the police were conceding that they had initiated the informal exchanges the only possible basis justifying their having done so would have been the need to clarify issues before starting the long-hand verbatim record. In fact, in belatedly attributing an admission to an informal preliminary talk it would need to be explained why, if the suspect had genuinely made the admission during the informal stage, the investigators had not put it to him for confirmation during the official stage. But even supposing that the prosecution were able to get over this hurdle and were able to convince the court that the informal preliminaries which allegedly generated the admission were no more than an attempt in good faith to seek clarification of the issues, they would also need to demonstrate that the informal exchanges did not amount to an interview. This was necessary if they were to escape the risk of a ruling that the police were in breach in failing to comply with such P.A.C.E. interview requirements as maintaining contemporaneous notes. 


In the event, the police met with little success in attempting to circumvent P.A.C.E. by explaining away exchanges as too informal or brief to fall within the definition of interview. [This paragraph continues with existing text.] 

New note 34a:

34a
Dixon, Bottomly, Coleman, Gill and Wall, (1990) 1 Policing and Society, 115, at p.134.
2-140
(3. The 1995 definition)


Line 1, delete “has been” and insert “was”

Line 2, delete “new”


Line 3, delete “resolves” and insert “resolved”


Line 4, delete “is defined” and insert “was defined”

Line 5, delete “should,”; before “be” insert “was to”

Line 6, between “paragraphs” and “together” insert “in the current, 2004, gender-free edition of the code”

Indented quotation:
Line 2, delete “his” and insert “their’

Line 3, delete “for other purposes, for example,” and insert “for other necessary purposes, e.g.: . . .”

Line 4, delete “his identity or his” and insert “their identity or”

Line 4, delete “vehicle or to” and insert “vehicle; . . . to”

Line 5, delete “1988] or in” and insert “1988]; . . . in”; delete “search (for example” and insert “search, e.g.”

Line 8, delete “search) or to” and insert “search; . . . to”

Line 9, delete “11.13.” and insert “11.13; . . . when examining a person in accordance in accordance with the Terrorism Act 2000, Schedule 7 and the Code of Practice for Examining Officers issued under that Act, Schedule 14, paragraph 6.”

At end of indented paragraph insert new note 57a.

New note:


57a  For a decision under the 1995 revision see Batley v DPP (1998) The Times, 5 March, DC (see Cousins and Blair, op. cit., VIII, [804]. 

2-141
(Questioning of a suspect as a witness)

Originally placing the text in this short paragraph under the “hanging” italicised caption “(a)” was a composition error. In any event, the text in the paragraph is considerably expanded, with revised numbering, as follows:

4.  Grounds for suspicion

The requirement of “grounds to suspect [a person] of an offence” if questioning is to be treated as a PACE interview, and prefaced therefore by a caution in accordance with Code C10.1, contrasts with the requirement laid down in Rule 2 of the 1964 Judges Rules for the giving of a caution before questioning a person whom there were “reasonable grounds” to suspect of an offence. It is not clear why the Code dispensed with the adjective “reasonable” or if there was any significance in the omission, for example that the threshold was deliberately intended to be lower than that of reasonable grounds required prior to the decision to arrest.57a It has been authoritatively suggested that the intention behind the change may have been to impose PACE interview standards where the investigator subjectively believes that there are grounds for suspicion even though that belief cannot be justified objectively.57b The reasoning which has been canvassed for this is that it should not be too readily assumed that cautioning and arrest necessarily spring from the same grounds: in the first place, it might be legitimate to expect more by way of reasonable grounds to justify curtailing a suspect’s freedom than is required when all that is at issue is a warning reminding him of his privilege against self-incrimination; secondly, arrest is a power to be used with discretion while cautioning represents a duty.57c However, in spite of these efforts to rationalise the imposition on the police of a more rigorous regime, it was held in James57d that although the code spoke merely of “a person whom there are grounds to suspect of an offence” it was implicit that the grounds be reasonable. In the court’s view, the concept of “reasonable grounds for suspicion” was not an absolute one, particularly where there existed at the relevant time a real possibility that no crime at all had been committed. Such a possiblity, the court observed, would clearly delay the point at which initial uncertainties about a person’s innocence turned into an objectively well-founded suspicion of guilt. When someone became a suspect on reasonable grounds, he was not only entitled to the law’s protection by way of the caution but was also exposed to liabilities, notably the risk of lawful arrest, which was a moment in time that should not be artificially accellerated. 


The requirement for objectively justified grounds clearly requires more than a mere “hunch”57e but, conversely, the requirement for grounds is not such “that you should have hard and fast evidence.”57f Gauging whether the level of suspicion falls between these parameters will usually be a comparatively straightforward exercise. Thus, it was held in Nesbeth that the mere fact that the appellant had the opportunity to steal did not of itself furnish a ground for suspicion although on being questioned a second time he changed his original account.57g However not all the reported decisions are easy to rationalise. In Rouf, a decision which with some understatment it has been suggested ought to be treated with caution,57h the complainant told a police officer that the appellant had struck him with the hammer which the appellant, who was present, was then holding and he pointed out marks of injury. Without giving a caution the officer asked the appellant if he had indeed hit the complainant with the hammer and he agreed that he had done so. The Court of Appeal, dismissing the appeal, upheld the trial judge’s ruling that there was no need to caution until after the appellant had made the admission. Information received from other police officers will often be sufficient of itself to establish reasonable grounds.57i

Whether questioning comes within the meaning of an interview under P.A.C.E. is contingent on the existence of reasonable grounds for supecting the person to be questioned of an offence. However, the mere fact that the appellate court happens to disagree with the ruling at first instance will not necessarily suffice to overturn it. In keeping with general principles trial judges are permitted a limited discretion in ruling whether or not it was reasonable to suspect the accused of an offence.  Only if it is held that a ruling that there were no such reasonable grounds was arrived at by taking into account irrelevant considerations, or ignoring relevant ones or was itself manifestly unreasonable will it be overturned.57j Thus, in James the Court of Appeal declined to overturn the ruling of the trial judge that when the third of the four “interviews” in question was conducted there were still no (reasonable) grounds for suspicion at that stage, but they conceded that it was possible that “not all of them” would have necessarily reached the same conclusion.

5. Questioning of a suspect as a witness

It will undoubtedly constitute a Code C breach to deal with a suspect as if he were a potential witness in order to circumvent code provisions on the conduct of questioning suspects. However, even if the police are genuine in seeking to question a person under suspicion of an offence with a view to inviting the suspect to become prosecution witness against someone else the process of questioning is nevertheless an interview to which PACE standards apply and if the statement is then used against the maker as a defendant in a subsequent prosecution it would be liable to exclusion. Thus, in Neil58 the appellant had made admissions about his involvement in a stabbling but the police had taken a witness statement from him implicating the principal culprit and the statement was excluded on the grounds that they should have interviewed him as a suspect, with all the attendant formalities of P.A.C.E. There must, however, be suspicion that the interviewed person has committed an offence if code provisions are to apply. In Scholfield58a The appellant telephoned the police to tell them that she had been driving and not her policeman boyfriend who had been arrested for drink-driving. She was interviewed as a witness without being cautioned On being subsequently arrested and interviewed under caution she admitted that her previous account was untrue. It was held that her original witness statement was properly allowed in evidence against her, as she was not then yet under suspicion of attempting to pervert the course of justice, and there was therefore no question of the subsequent interviews being tainted. 


An observation in De Silva58b is not easy to reconcile with the general principle. The appellant was arrested in possession of a suitcase containing concealed cocaine and after being told that any judge would take his co-operation into account he agreed to make telephone calls arranging for their collection. It was held that the calls came within the meaning of were confessions as defined by s.82(1) and that although his conviction was upheld because the case against him was overwhelming the court did regard it as unfair under section 78 to have allowed the calls to be used them against him, since his co-operation had been obtained by an obvious inducment. Since the appeal did not therefore concern breaches of PACE the point did not directly arise but the court appeared to recognise the validity of Customs guidelines under which the original “co-operation interview” with the appellant, which had led to him agreeing to give assistance and which included the calls themselves,  was not a PACE interview. 

By way of a sidewind the question has also arisen whether there is any basis for excluding the evidence of a witness based on a statement taken at the time when the witness was a suspect and was interviewed in breach of P.A.C.E. with a view to enlistment as a witness. In Howell, Harris and May,58c the appellants were police officers accused of theft and corruption and the witnesses concerned were two fellow officers who were themselves under investigation and had been interviewed without the maintenance of a proper contemporaneous and signed record. The defence submitted that in the light of the breaches of P.A.C.E. the evidence of the two witnesses should have been excluded in its entirety despite the fact that they apparently wished to give evidence for the Crown.58c Rejecting the submission, it was held that there was no allegation of bad faith and that it would have been open to the witnesses immediately after the interviews to protest at what had happened or in due course to disagree with what was recorded and that there was a wealth of material available to the defence for cross-examination.58e
6.  Drinking and driving procedure 

It is now “clear and beyond peradventure” that the statutory procedure for investigating persons who have been arrested under the legislation for enforcing the law against drinking and driving is not to be regarded as a PACE interview.58f
Notes

New notes:


57a
Cousins and Blair, op. cit., VIII, [574].

57b
Zander, The Police and Criminal Evidence Act 1984, 3rd ed., p.180. See also infra (main volume), §§5-150 and 5-151.


57c  Commentary on James [1996] Crim.L.R. 650, C.A., by Professor Di Birch at p.651.


57d
supra.

57e
Shah [1994] Crim LR 125, C.A.

57f
De Sayrah (1990) unreported C.A. no. 89/5270/Y3 (fraudulent evasion of general betting duty; questions asked by customs officers during search for documents at appellant’s home address). See also, eg, Park (1993) The Times, 30 July, C.A.; Nelson and Rose [1998] Crim LR 814, C.A.; Westminster City Council v Cinquemani and Zanelli [2002] EWCA 179 (Admin). 


57g
(1991) unreported C.A. no. 336/Y3/90. See also Mellor [1996] 2 Cr.App.R. 245, CA (murder; appellant questioned at an early stage when the police were trying to eliminate potential suspects; failed attempt to give an alibi did not make him a suspect as he was the sort of man who could easily have been confused as to his movements a few days before).    

57h
(1999) unreported, 13 May, 98/6564/W3, C.A. See Cousins and Blair, op. cit., VIII, [574].


57i
Blackburn and Wade (1992) unreported, 5 May, CA, 92/4493/X5, see Cousins and Blair, op. cit., VIII, [596] and [757]-[758]. 

57j
Associated Provincial Picture Houses Ltd v. Wednesbury Corporation [1948] 1 K.B. 223.

Delete text of existing note 58 and insert:

[1994] Crim.L.R. 441. 

New notes:

   58a   (1998) unreported C.A. No. 97/084575 Y3.

   58b  [2002] EWCA Crim 2673; [2003] Crim. L.R. 474, C.A.


58c
[2003] EWCA Crim 486, following Drury and Clarke [2001] EWCA Crim 975.


58d
The defence submission corresponds to a suggestion in Heaton-Armstrong, A., and Wolchover, D., “Recording witness statements,” in Heaton-Armstrong, A., Shepherd, E., and Wolchover, D., Analysing Witness Testimony, London: Blackstone Press, 1999, 222, at pp.228-229.


58e
See also Jamieson and Hobden [2003] EWCA Crim 193, where a witness for the prosecution was an accomplice who had pleaded guilty. The witness had made a confession in a police car which had come about in circumstances in which there were so many breaches of Code C that the prosecution had decided not to rely on it against him and it was submitted by the appellants that the accomplice’s evidence, based on the confession, was similarly unreliable against them. It was held that there was no authority for the submission and that in any event the evidence of the accomplice was given more than 8 months after the car journey and was not tainted by the code breaches.


58f
See DPP v Billington [1987] Crim LR 772, DC; CPP v Rouse and Davis [1991] Crim LR 911; DPP v Cornell [1990] RTR 254.
2-142
(4. Questioning of juvenile or mentally handicapped or disordered suspects prior to arrest)


Section re-designated “7” 


Line 4, delete “C11.14” and insert “C.11.15 replacing C11.14 in the 1995 edition,”

2-143
Lines 1, 14, 19, and 21, delete “C11.14” and insert “C.11.15”.

2-144
(Questioning of juvenile or mentally handciapped or disordered suspects prior to arrest―continued)


As originally drafted the argument in this paragraph is confused and misconceived in its composition  and should be replaced by the following text:


In its drafting the paragraph involves no contradiction with Code C. The basic definition of a P.A.C.E. interview is the questioning of a person whom there are grounds to suspect of an offence. If there are no grounds for suspicion, objectively considered, questioning is not a P.A.C.E. interview and there is no duty to observe P.A.C.E. interview requirements, even if the questioned person happens to be suspected by the officer. Conversely, if there are grounds for suspicion, objectively considered, the full requirements of P.A.C.E. apply, whether or not the officer himself suspects the person. C11.14 simply stresses the duty to refrain from conducting a P.A.C.E. interview in the absence of an appropriate adult. It is perfectly feasible to envisage circumstances in which there are grounds for suspicion without there being actual suspicion of the person involved. For example, an officer investigating a complaint of violent disorder approaches a group of juveniles loitering on a street corner in circumstances which provide grounds for suspecting that at least some of them must have been involved unlawfully. There are therefore grounds for suspecting each them of complicity. And yet the officer may quite genuinely be able to assert that he does not suspect any single one of them individually. Such open-mindedness, whilst laudable enough, affords no exemption from the appropriate adult requirement. 
2-145
(5. Retrospective incorporation into interview of questioning prior to suspicion)


Section re-designated “8” 

2-150
(6. Pre-arrest questioning of suspects at the police station)


Section re-designated “9”
2-151
(Section F Exchanges during the course, etc) 

Change exising section title under “F” to

F. QUESTIONING SUSPECTS OUTSIDE THE 

CONTEXT OF A PACE INTERVIEW

Insert new heading:

1. Questioning in pursuance of a search

Existing heading “1 Earlier editions of Code C” now to be a sub-heading:

(a) Earlier editions of Code C

2-152
Add to note 65 after inserted a semi-colon after “C.A.”:

Raphaie [1996] Crim.L.R. 812 (original trial in 1989).

2-155
Existing heading “2. The 1995 revision” now to be a sub heading:

(b) The 1995 revision

2-157
(Establishing ownership) 

Heading number changed to “2” and retitled and text modified by deleting from line 1 “One of the examples” to line 5, “previously implied.” and inserting

2. Questioning to establish identity or ownership

The combined paragraphs C11.1A and C10.1 exclude from the definition of a PACE interview questioning “solely to establish [the person’s] identity or his ownership of any vehicle . . .” Reference has already been made to the problem of whether questioning is to be regarded as a PACE interview if it elicits answers relevant to the offence of which the person questioned is suspected at the time, even if the purpose was collateral and was intended, for example to establish the person’s identity. The wording of the code would seem to be conclusive: if the purpose is “solely” one of the collateral ones mentioned in C10.1 the questions will not be a PACE interview. It will only be necessary to explain away the questioning as ncessary for a non-PACE purpose where reasonable grounds exist for suspicion. If such grounds do not exist there is no need to justify the questioning in term of the non-PACE alternative purpose.


There may be cases in which a person who is suspected of being the perpetrator of an offence is asked to confirm his identity for reasons which are theoretically separate from police inquiries into the offence. However, the difficulty with assessing an officer’s claim that the purpose was solely that of establishing the questioned person’s identity is that it may be virtually impossible for a court to determine the validity of the officer’s assertion when the matter of identity is highly relevant to the offence of which the defendant is supected. A case may be conjectured in which the perpetrator of a serious assault is known personally to the victim and the offender’s name and other personal details including his address and a physical description have been circulated. A traffic officer routinely stops the defendant for speeding on a road in the direction of the offender’s known address. He decides to check the condition of the car and while talking to the driver about his defective tyres forms the impression from the circulated description, together with the location, distance from the scene of the offence, the time of the stop relative to the time of the attack, that he has reasonable grounds for suspecting that he is dealing with the offender. However, the purpose of the stop was a road traffic offence and as a traffic officer his duty, as a matter of routine, is to establish the driver’s identity for the purpose of issuing a “producer,” that is a notice to produce his vehicle documents at a nominated police station for consideration as to proceedings for traffic offences. The defendant allegedly gives a false name and address but tells the officer that the car belongs to a friend and gives his own name as the friend. The officer is by himself and is nervous about detaining the man at that stage so he lets him go with a view to following at a discreet distance until “back-up” arrives. The officer’s car happens to develop a fault and he loses the defendant. Subsequently, the defendant is arrested and raises self-defence. The prosecution wish to show that the defendant gave a false name. The defendant asserts he gave his own name and that the officer is confused. He wishes to seek exclusion of the interview. The issue for the court is whether the officer’s sole purpose was to establish the defendant’s identity for the purpose of issuing the producer or whether it had the collateral purpose of establishing his identity as the assailant.


Another topic of questioning given in C11.1A/C10.1 as an example of that which will be outside the context of a PACE interview is that of establishing ownership of a vehicle. Since this is only an example of the sort of non-PACE questioning which is permissible, it is assumed that questioning aimed at establishing the ownership of other properly would, equally, be excluded from PACE regulation. As in the illustration furnished in relation to establishing identity there will be similar difficulties in attempting to conjecture a case in which grounds for suspicion co-exist with the neutral purpose of establishing ownership. In the event, in the case of Shah,69 the Court of Appeal were able to avoid having to justify the questioning by resort to the non-PACE purpose of establishing ownership of personal property. The appellant was stopped . . .
. . . continue with existing text from Line 4 to end of existing text and then add on:

It is to be observed that since the court held that there were no grounds for suspicion there was no need to consider the legitimacy of the establishing owernship purpose of the questioning resorted to by the trail judge. 

2-166
(Urgency and necessity)
Note 73, add on: “(police car interviews excluded as appellant had requested a solicitor on arrest)”

2-166
First line should be indented to mark new paragraph

Indented quotation:
Line 1, after “suspect” insert comma,  delete “he” and insert “they”

Line 3, delete “likely:-“ and insert “likely to:”

Line 4, delete “to lead” and insert “lead”; after “offence” insert semi-colon

Line 5, delete “or interference with or physical harm to other persons; or” and insert “interference with, or physical harm to, other people; or serious loss of, or damage to, property;”

Line 6, delete “to lead” and insert “lead”; delete “persons” and insert “people”; delete “having”;

Line 7, delete “to hinder” and insert “hinder” 

2-171
Add new paragraph:
Meaning of “other authorised place of detention”

The phrase “other authorised place of detention” is defined in neither the Act nor the Code and this lacuna may give rise to difficulty. The assumption must be that it means a place authorised for the detention of prisoners held under the provisions of P.A.C.E., that is, one in which facilities exist for complying with full P.A.C.E. detention and investigation requirements. This might include a building used for detaining persons arrested by Customs and Excise investigators. Otherwise, the whole purpose of the P.A.C.E. regime could be defeated where, for example, a person is discharged or granted bail by a court and, on being taken down from the dock to the gaoler’s desk to be processed out of custody, is arrested on another matter by police officers waiting in the custody area of the court and, after being so arrested, is taken aside by the officers to be questioned whilst transport to the police station is awaited. The custody area is obviously, in general terms, an authorised place of detention but it can hardly be such for the purposes of C11.1. If it did count as such, this would mean that an arrested person could be interviewed in the court custody area without the twin safeguards of consultation with a solicitor and tape-recording, in the latter case on the ground that the provision of Code E, the P.A.C.E. Code of Practice on Tape Recording of Interviews with Suspects requiring interviews to be tape-recorded applies only to police stations.
Paragraphs 2-178 to 2-188 



For a general up-dating of the text in paras. 2-187 and 2-188 see the Noter-up to pp.68-70 of Wolchover, D., Silence and Guilt, London: Lion Court Lawyers, 2001, pp.68-70, Topic (k)(Questioning where police consider sufficient evidence exists for a successful prosecution, etc, accessible through www.davidwolchover.co.uk     


2-187



Line 22, the case of Coleman and others should be printed in italics.


Line 23, in the words “junior counsel” the first letter in each case should be in lower case.


At end of paragraph add the following text:

Coleman was a case of vigorous questioning masquerading as the offering of an opportunity to the person to say all that he wished to say about the matter. However, it has been held that even the bare offering of such an opportunity will count as an interview.3b 


New note 3b:


57f [1997] Crim.L.R. 676.
2-191
(Cell facilities)

Lines 6-8, delete “suitable handcuffs . . . whether to use handcuffs” and insert:

restraint equipment, approved for use in that force by the Chief Officer, which is reasonable and necessary in the cirucmstances having regard to the detainee’s demeanour and with a view to ensuring their safety and the safety of others.7  If a detainee is deaf, mentally disordered or otherwise mentally vulnerable, particular care must be taken when deciding whether to use any form of approved restraints.8 The use of restraints on a detainee whilst in a cell, the reasons for it, and, if appropriate, the arrangements for enhanced supervision of the detainee whilst so restrained, must be recorded.8a 

Lines 11-12, delete “Prevention of Terrorism (Temporary Provisions) Act 1982” and insert “Terrorism Act 2000”.

Notes

Note 5, delete “C8.12” and insert C8.10”.

New note 8a:


8a
C8.11.

Note 10, delete “8B” and insert “8A”.

2-192
(Clothing)

Note 14, delete “C8.11” and insert “C8.9”.

2-193
(Meals)

Line 5, delete “police surgeon” and insert “appropriate health care professional”

Line 5, after “matter.” insert new footnote 16a.

Line 8, after “expense.” Insert:

In deciding whether to allow meals to be supplied by family or friends, the custody officer is entitled to take account of the risk of items being concealed in any food or package and the officer’s dutees under food handling legislation.16b
Line 11, delete “Prevention of Terrorism (Temporary Provisions) Act 1982” and insert “Terrorism Act 2000”  

Notes

Note 16, delete “8C” and insert “8B”; after “12C” insert “of the 1995 edition”

New notes:


16a
Note for Guidance 9A states that a health care professional means a clinically qualified person working within the scope of practice as determined by their relevant professional body. Whether a health care professional is “appropriate” depends on the circumstances of the duties they carry out at the time.


16b
Note 8A.

Note 17, delete “C8.11” and insert “C8.9”

Note 18, delete “8B” and insert “8A” 

2-195
(Regular cell checks)

Delete existing text and replace with the following:

5. Regular cell checks
Detainees should be visited at least every hour but if no reasonably foreseeable risk was identified in the risk assessment required to be carried out upon initial detention there is no need to wake a sleeping detainee.20 Whenever possible juveniles and mentally vulnerable detainees should be visited more frequently.20a Detainees suspected of being intoxicated through drink or drugs or whose level of consciousness causes concern must, subject to any clinical directions given by the appropriate health care professional, be visited and roused at least every half hour and have their condition assessed in accordance with Annex H to Code C, and clinical treatment must be arranged if appropriate.21 It is particularly important that directions concerning the frequency of visits are clear, precise and capable of being implemented.21a If applicable, a record must be made in the custody record of the responses received when attempting to rouse a person using the procedure in Annex H.22
New notes:


20
C9.3. For risk assessments on initial detention under C3.6-C3.10 see above 2-079a.


20a
Note for Guidance 9B.


21
C9.3. Annex H requires an appropriate health care professional or an ambulance to be called if the detainee fails to meet the following criteria of “rousability”: that is, whether they can be woken when their name is called and they are gently shaken; whether they respond with appropriate answers to such requests as to give their name and address and to say where they think they are; and whether they respond appropriately when given such commands as to open their eyes or to lift one arm and then the other. The Annex warns of the need to take into account the possibility or presence of other illnesses, injury or mental condition and that a person who is drowsy and smells of alcohol may also be suffering from diabetes, epilepsy, head injury, drug intoxication or overdose or a stroke. Note for Guidance 9C states that a detainee who appears drunk or behaves abnormally may be suffering from illness, the effects of drugs or may have sustained injury, particularly a head injury which is not apparent. The Note continues that a detainee needing or dependent on certain drugs, or alcohol, may experience harmful effects within a short time of being deprived of their supply. In these circumstances, when there is any doubt police should always act urgently to call an appropriate health care professional or an ambulance. The requirement for periodic attempts to rouse detainees by drink or drugs was originally introduced to reflect the ruling in Darren Keith Parker (1993) unreported, Leicester Crown court: see Draft revision of Code C, August 1994, note 44.


21a
C9.14.


22
The purpose of recording detainees’ responses when attempting to rouse them using the procedure in Annex H is to enable any change in the individual’s consciousness level to be noted and clinical treatment arranged if appropriate.


2-196
(Rest)

Line 2 after “night” insert “(or other appropriate time which takes account of when the detainee last slept or rested)”

Line 7, delete comma after “delayed” and insert colon after “except”; delete text from “at the request of” to end of paragraph and insert:

(a) when there are reasonable grounds for believing that not to delay or interrupt the rest period would involve a risk of harm to people or serious loss of or damage to property, delay unnecessarily the person’s release from custody, otherwise prejudice the outcome of the investigation; (b) at the request of the detainee, appropriate adult or the detainee’s legal representative; (c) when a delay or interupption is necessary to comply with the legal obligations and duties arising from the provisions of Code C, section 15, relating to reviews and extensions of detention, or to take action required under Code C, section 9, relating to the care and treatment of detainees, or in accordance with medical advice.25 The reference to action taken under section 9 relates primarily to the rousing of detained persons in order to check on their condition.26  A fresh period of rest must be allowed if the period is interrupted in accordance wtih (a) but interruptions under (b) and (c) do not require a fresh period to be allowed.27
2-197
(7. Medical intervention)

Delete caption (a) – “General circumstances . . .” – and text under that sub-heading from “The custody officer” to line 10 “direct from hospital)” and immediately under caption #7 (medical intervention) insert the following:

The provisions under Code C for ensuring that detainees receive adequate and appropriate health care support have been substantially revised for the 2004 edition to take account of deficiencies which have been exposed in a succession of cases involving deaths in custody or instances of serious injury or illness suffered by detainees.

(a) General provisions concerning action to ensure that detainees receive clinical attention

Even if a detainee make no request for clinical attention and whether or not he has already received clinical attention elsewhere, the custody officer must ensure that the detainee receives appropriate clinical attention as soon as reasonably practicable if he appears to be suffering from illness, is injured, appears to be suffering from a mental disorder, or appears to need clinical attention.28 If the need for attention appears urgent (for example where the detainee shows no signs of sensibility or awareness following the procedure in Annex H for testing “rousability”) the nearest health care professional or an ambulance must be called immediately.29
Continue with existing text (“A Note for Guidance . . .”)

Line 14, after “certain drugs” insert “or alcohol”

Line 15, immediately after “supply” delete semi-colon and existing text to end of paragraph and insert full-stop and note 30 and the following text:

It is for this reason, the Note for Guidance indicates, that when there is any doubt the police should always act urgently to call an appropriate health care professional or an ambulance.


When arrangements are made to secure clinical attention for a detainee, the custody officer must make sure all relevant information which might assist in the treatment of the detainee’s condition is made available to the responsible health care professional, whether or not the latter asks for such information.30a Any officer or civilian support staff with relevant information must inform the custody officer as soon as practicable.30b Where in the circumstances mentioned above the appropriate health care professional is called to examine or treat a detainee, the custody officer must ask for an opinion about any risks or problems which police need to take into account when making decisions about the detainee’s continued detention, when to carry out an interview if applicable, and the need for safeguards.30c When clinical directions are given by the appropriate health care professional, whether orally or in writing, and the custody officer has any doubts or is in any way uncertain about any aspect of the directions, the custody officer must ask for clarification.30d The custody officer should always seek to clarify directions that the detainee requires constant observation or supervision and shold ask the appropriate health care professional to explain precisely what action needs to be taken to implement such directions.30e
A record must be made in the custody record of any arrangements made for the detainee to receive any such attention or for any such action to be taken, the injury, ailment, condition or other reason which made it necessary to make those arrangements, and any clinical directions and advice, including any further clarifications, given to police by a health care professional concerning the care and treatment of the detainee in connection with any of those arrangements.30f However, no information about the cause of any injury, ailment or condition is required to be recorded on the custody record if it appears capable of providing evidence of an offence.30g 


Nothing in the section of the code dealing with the care and treatment of detained persons prevents the police from calling the police surgeon or, if appropriate, some other halth care professional, to examine a detainee for the purposes of obtaining evidence relating to any offence in whcih the detainee is suspected of being involved.30h

Notes


Note 28, delete “C9.2” and replace with: 


 28 
C9.5. For the definition and recognition of mental disorder in relation to detainees see, infra, §§2-233 to 2-235, [as revised in the supplement.]

Note 29, delete “ibid” and insert “C9.5.”

Note 30, delete “9B” and insert “9C”. 

New notes:


30a 
C9.4.


30b 
ibid.


30c 
C9.13.


30d 
C9.14. It is particularly important that directions concerning the frequency of visits are clear, precise and capable of being implemented: ibid. 


30e 
Note for Guidance 9F.


30f 
C9.15.


30g 
Note for Guidance 9H.


30h 
C9.1.

2-198
(Transfer to a place of safety)

Lines 1 and 2,  delete “to call a police surgeon or the nearest available medical practitioner or to send the person to hospital are not intended to” and insert “to ensure that detainees receive appropriate clinical attention as soon as reasonably practicable and in urgent cases to call the nearest health care professional or an ambulance immediately, are not meant to prevent or” 
Lines 4 and 5, delete “the section” and insert “that Act”

Lines 5 to 7, delete from “has discretion” to end of paragraph and insert:

must consider whether an appropriate health care professional should be called to conduct an initial clinical check on the detainee and this applies particularly when there is likely to be any signficiant delay in the arrival of a suitably qualified medical practitioner.31a
Notes

Note 31, replace as follows:


31 
C9.6. Whenever practicable arrangements should be made for persons detained for assessment under the Mental Health act 1983, s.136, to be taken to a hospital: Note for Guidance 9D. There is no power to transfer a person detained under s.136 from one place of safety to another such place for assessment: ibid.

New note 31a:


31 C9.6.

2-199
(Minor ailments or injuries)

Line 1, delete “need to call a police surgeon need” and insert 

requirement to ensure a detainee receives appropriate clinical attention as soon as practicable and, in cases of urgency, to call the nearest available health care professional or an ambulance immediately, does

Line 4, delete “police surgeon” and insert “health care professional”

Note 32, delete “9A” and insert “9C”

2-200
(Request by detainee for medical examination)

Line 1, delete “medical” and insert “clinical”; delete “the police surgeon” and insert “an appropriate health care professional”
Line 2, after “practicable” insert “to assess the detainee’s clinical needs”.

Line 3, before “A record . . .” insert: 

If a safe and appropriate care plan cannot be provided, the police surgeon’s advice must be sought.33a

Line 4, delete “kept” and insert “made in the custody record” 

Lines 4 and 5, delete “for any examinations . . .” to end of paragraph and insert:   

made in response, the injury, ailment, condition or other reason which made it necessary to make those arrangements, and any clinical directions and advice, including any further clarifications, given to police by a health care professional concerning the care and treatment of the detainee in connection with any of those arrangements.34 However, no information about the cause of any injury, ailment or condition is required to be recorded on the custody record if it appears capable of providing evidence of an offence.34a
Note 33, delete “C9.4” and insert “C9.8”

New note 33a:


31a  ibid.

Note 34, delete “C9.8” and insert “C.9.15

New note 34a:


34a  Note for Guidance 9G.

2-201
(Complaint of assault)

Line 3, delete “the notice of any officer” and insert “notice”

Line 5, delete “the police surgeon” and insert “an appropriate health care professional”.

Line 6, after “must be made” insert “in the custody record”

Line 7, delete “a police surgeon” and insert “an appropriate health care professional”; after “circumstances” insert comma and delete “and of”

Line 8, after “custody officer” replace full-stop with a comma (footnote to be moved) and insert:

the injury, ailment, condition of other reason which made it necesasry to make those arrangements, and any clinical directions and advice, including any further directions, given to police by a health care professional concerning the care and treatment of the detainee in connection with any of the arrangements made.36 Where a complaint is made by, or on behalf of, a detainee about their treatment since their arrest, or it comes to notice that a detainee may have been treated improperly, a report must be made as soon as practicable to an officer of inspector rank or above not connected with the investigation36a iand any complaint must be recorded in the custody record together with any relevant remarks by the custody officer.36b
Note 35, delete “C9.1” and insert “C9.2”.

Note 36, delete “C9.7” and insert “C9.15”.

New notes:


36a  C9.2.


36b  C9.15.

2-201a
New paragraph:

(ee) Detainee suffering from infectious disease or condition

If it appears to the custody officer, or the oficer is told, that a person brought to a station under arrest may be suffering from an infectious disease or condition, the officer must take reasonable steps to safeguard the health of the detainee and others at the station and in deciding what action to take, advice must be sought from an appropriate health care professional.36c  However, a Note for Guidance stresses the importance of respecting a person’s right to privacy and states that information about their health must be kept confidential and only disclosed with their consent or in accordance with clinical advice when it is ncessary to protect the detainee’s health or that of others who come into contact.36d  The custody officer has discretion to isloate the person and his property until clinical directions have been obtained.36e
New notes:


36c  C9.7.


36d  Note 9E.


36e  C9.7.

2-202
(Provisions on medication for detainees)

Line 3, delete “police surgeon” and insert “appropriate health care professional” 

Line 3, delete “the police surgeon” and insert “an appropriate health care professional”

Lines 8-10, delete “A single and now much expanded . . .” to “. . . of medication.39”  

Line 10, delete “person” and inseert “detainee”

Line 11, delete “medical” and insert “clinical”

Lines 11 -12, delete “the person’s” and insert “his”

Line 12, delete “should” and insert “must”; delete “police surgeon” and insert “appropriate health care professional”

Line 13, after “medication.” insert footnote 39  

Line 14, before “responsible” insert “normally”

Line 15, delete “person” and insert “detainee” 

Line 15, delete “medication” to end of the paragraph and insert:

prescribed or approved medication. Any such consultation and its outcome must be noted on the custody record. A further paragraph provides that no police officer may adminster or supervise the self-administration of controlled drugs of the types and forms listed in the Misuse of Drugs Regulations 2001, Schedule 1, 2 or 3.39a The paragraph further provides that detainees may only self-administer such drugs under the personal supervision of the registered medical practitioner authorising their use but drugs listed in Schedule 4 or 5 may be distributed by the custody officer for self-adminsitration if the latter has consulted the registered medical practitioner authorising their use, either in person or by telephone, and both parties are satisfied self-administration will not expose the detainee, polie officers or anyone else to the risk of harm or injury. When appropriate health care professionals administer drugs or other medications, or supervise their self-adminsitration, it must be within current legilsation relating to medicines and the scope of practice as determined by their relevant professional body.39b
Note 37, delete “C9.6” and insert “C9.12”.

Note 38, delete “C9.9” and insert “C9.17”.

Note 39, delete “C9.5” and insert “C9.9”.

New notes:


39a  C9.10


39b  C9.11. 
2-203
(Record of clinical findings)

Line 1, delete “A Note for guidance advises that if a medical practictioner” and insert “If a health care professional”

At end of text add on:

A Note for Guidance states that no information about the cause of any injury, ailment or condition is required to be recorded on the custody record if it appears capable of providing evidence of an offence40a but this is presumably subordinate to a code provision which requires that any information which is necessary to custody staff to ensure the effective care and well being of the detainee must be recorded openly in the custody record.40b
Note 40, delete “Note for Guidance 9C” and insert “C9.16”

New notes:


40a 
Note 9G.


40b 
C9.16.

2-203a
New paragraph:

(gg) Privacy and confidentiality

A Note for Guidance in the code stresses the importance of respecting a person’s right to privacy and of ensuring that information about their health is kept confidential and only disclosed with their consent or in accordance with clinical advice when it is necessary to protect the detainee’ health or that of others who come into contact with him.40a
New note:


40a  Note 9E.

2-204
Caption re-titled and new text inserted at outset of paragraph text:

(h) Role of police surgeons in assessing mental disorder and fitness for interview


The latest edition of Code C refers to the fact that Home Office Circular HO 32/2000 gives more detailed guidance on initial risk assessments and identifies key risk areas which should always be considered.40a However, the code itself continues to contain no statement of the purpose behind the requirement for calling out the appropriate health care professional in cases of apparent mental disorder. There would be three broad aspects to a strictly medical role: (a) to examine for the purpose of confirming the existence and form of mental disorder; (b) to administer appropriate medication; and (c) to determine whether hospital admission is necessary. It is noteworthy that the code makes no separate express provision for call-out of a health care professional in cases of mental handicap. But there is ambiguity as between Code C and the P.A.C.E. Act over whether mental handicap is embraced within the definition of mental disorder, a question discussed later.40b If mental disorder does include mental handicap, it would mean that a police surgeon would have to be called in a case of learning difficulties, to use the presently more preferred nomenclature, in spite of the fact that they can hardly be regarded as constituting a medical condition. Yet since medical practitioners, even those with psychiatric training or experience, are clearly not qualified per se in the assessment of impairment of intellectual or educational potential, it might be asked what purpose could be regarded as being served by calling out a police surgeon in cases of mental handicap. The answer may lie in the problems which often arise in distinguishing symptoms of mental disorder from impairment of intelligence or social functioning, a recognition exercise which is arguably more appropriately undertaken by a medical practitioner than a custody officer. The inclusion of mental handicap within the definition of mental disorder would mean that  in cases of suspected mental handicap it would be obligatory to refer the issue to a police surgeon for the very purpose of determining whether the symptoms exhibited are in fact those of low intelligence or poor social functioning (neither of which by definition require medical attention or treatment), as against those of mental ill health, which may well require it.


The confirmatory function may have an additional purpose beyond that of a purely medical one. In cases of doubt it may be desirable for the custody officer to obtain a professional opinion on the existence of mental disorder (including, arguably, mental handicap) in order to determine whether there will ultimately be any need for the attendance of an appropriate adult at the police station. But that purpose is not permitted to justify delaying compliance with the obligation under the code to begin the process of contacting and securing the attendance of an appropriate adult where a newly detained person appears to be suffering from mental disorder. The code is quite clear that in cases of suspected mental disorder the twin requirements of calling the appropriate health care professional and the appropriate adult arise, and must be pursued, in unison.40c Yet it has been reported that in some forces the incorrect practice may have been followed of postponing contact with the appropriate adult pending an asssessment by the police surgeon.40d

In contrast with the failure to contact the appropriate adult until after the police surgeon has seen the suspect, custody officers have sometimes contacted an appropriate adult whilst refraining from the code obligation to call out the police surgeon in a case of suspected mental disorder; this is in spite of the fact that police surgeons operate on a rota basis and are mostly in general practice and that there is therefore rarely any obstacle to their swift attendance. Apart from cases where the offence is minor and the suspect is released without interview, some custody officers may be so confident in their assessment that mental disorder exists that they regard a medical opinion as unnecessary. This brings the topic to consideration of the police surgeon’s role as an arbiter of whether the mentally disordered suspect is fit to be interviewed. It may be that a police surgeon had found the suspect fit to be interviewed in the past, but the risk of relying on that earlier opinion is that it does not necessarily mean that the suspect is fit to be interviewed on the present occasion.40e

The only reference in Code C to the police surgeon’s role in assessing fitness of suspects for interview is in relation to drink or drugs.40f There is no reference in the code to such a function in cases of suspected mental disorder or mental handicap. Yet there is no doubt that this constitutes a significant part of their role. Research conducted on behalf of the R.C.C.J. reveals that although 89 per cent of a sample of prisoner examinations were for physical illness or injury, alcohol and drug related matters or forensic examination and sampling matters, almost 10 per cent concerned assessments of mental disorder and mental handicap.40g The same research found that police surgeons considered their main function in cases involving mental disorder concerned determinations on fitness for detention and interview, with occasional input in decisions on fitness to charge or the need for an appropriate adult. Exactly what considerations are relevant in determining fitness for interview is debateable. Most police surgeons polled in one study thought that assessments should take account of orientation and mental state but there is evidence that opinions may be based simply on physical fitness to be interviewed.40h The shortcomings of such an approach were highlighted in one typical view in which it was observed that whilst a “florid schizophrenic” might be said to be physically fit to be interviewed in the sense of being able to sit down, listen, hear and speak, whether any credence could attach to such an interview, and therefore whether an interview would have any useful point, was doubtful.


The special reference of the study commissioned for the R.C.C.J. on the work of police surgeons was their role in assessing and treating detainees who might be considered unfit for interview on grounds of mental health.41 [Existing text continues unchanged to line 17] 

Line 17, existing text, after “police surgeons.” insert:

Whilst the Metropolitan Police require aspiring force medical examiners (as police surgeons are known in London) to undertake some specialist training for their role as a pre-condition to appointment, there is no such requirement in other police areas, where attendance at various training courses is purely voluntary.42a 

At the end of the existing text, add:

Such a working party was established in the autumn of 1995 and the hope has been expressed that it will give serious thought to whether or not police surgeons are the appropriate personnel for mental health assessments or whether the whole system ought to be remodelled.42b
New notes scheme:


40a
Note for Guidance 3E.

40b
For a general discussion of the definitions and recognition of mental disorder and mental handicap see, infra, §§2-233 to 235, as revised in the supplement. 


40c
C3.9 and C1.4. For the latter see §2-236, infra. 


40d
Palmer, [1996] “Still Vulnerable After All These Years,” Crim.L.R. 636, at p.638. Bean and Nemitz consider that police surgeons should play no part in the decision to call on an appropriate adult: Out of depth and out of sight, Midlands Centre for Criminology, University of Loughborough, 1995. Cf. Clarke “Fit for Interview?” (1991) The Police Surgeon, p.40.


40e Palmer, [1996] Crim.L.R., at pp.636-637, citing Bean and Nemitz, supra, and Palmer and Hart, A PACE in the right direction? Institute for the Study of the Legal Profession, Faculty of Law, University of Sheffield, 1996 (results of an exploratory empirical study carried out in South Yorkshire between July 1994 and March 1995).  


40f
Note 12B.
 


40g
Robertson, The Rôle of Police Surgeons, R.C.C.J. Research Study No. 6, 1992.


40h
Palmer and Hart, supra.


41
Robertson, The Role of Police Surgeons,cited in the report, Chap. 3, para. 89.

[42 unchanged]


42a
See Palmer, [1996] Crim.L.R., at p.637. The Association of Police Surgeons encourage greater participation in training amongst members: ibid.


42b
ibid., p.639.

2-206
Note 45 moved to line 10 and inserted after “. . . psychiatrist.” The following to be added to the note:

Palmer has suggested that community psychiatric nurses might be better suited to the role of assessing detainees’ mental health than medical doctors who have not been psychiatrically trained and she suggests various duty scheme arrangements: see  [1996] Crim.L.R., at p. 639.

2-207
(Complaints of ill-tretment or imporpriety)

Note 46, delete “C9.1” and insert “C9.2”

Note 47, delete “C9.7” and insert “C9.15(a)”

Note 48, delete “C12.8” and insert “C12.9”.

2-208
(Reasonable use of force)

This provision has been removed from section 8 of the code and has not been located elsewhere.

2-213
(Interviewing officers must not be anonymous)

Line 2, delete “officers present by name and rank” and insert “persons present” 

Line 3, after “interviewed” delete comma and insert full-stop and footnote 54; therefter delete text to end of the paragraph and insert the following:

Where, however, the enquiry is linked to the investigation of terrorism or the officers reasonably believe that recording or disclosing their names might put them in danger they must use only their warrant or number and the name of their police station.54a
Note 54, delete “C12.

New note 54a:


54a  C2.6A.

2-215
(Rest and breaks for refreshment)

Note 56, delete “C12.7” and insert “C12.8” 

Note 57, delete “C12.11” and insert “C12.12”

Note 58, after “12C” insert comma and add on “now 12B”

2-216 to
2-265
(Section VIII - Suspects in special categories of vulnerability)
The text in these pragraphs is extensively restructured

Immediately below the main section caption insert:

Code C provides special safeguards for detainees who come within one or more of the special cateogries of vulnerability, which are in addition to the provisions of the code relating to detainees in general. Only the special provisions are set out in this section.

Existing sections A and B merged into new section A, entitled:

A. JUVENILES, THE MENTALLY DISORDERED

AND THE MENTALLY HANDICAPPED”

Existing sections C, D, E, F and G, redesignated B, C, D, E and F.

Insert new heading in bold immediately before existing 2-216:

1. Provisions relating to juvenile suspects
The following headings to be subheadings in italics with bracketed letter designators:

(a) Persons who must be treated as juveniles

(b) Detention

(c) Accommodation

(d) Interviews: general
(e) Urgent interviews

(f) Interviews at school

Text in existing paragraph 2-216 to come under section (a) above

2-217
(Detention―new italicised section (b))

Line 7, delete “care, the care authority or voluntary organisation,” and insert “local authority or voluntary organisation care, or is otherwise being looked after under the Children Act 1989, a person appointed by that authority or organisation to have responsibility for his welfare,” 

Line 20, delete “supervision order,” and insert “court order under which a person or organisation is given any degree or statutory responsibility to supervise or otherwise monitor him,”

Line 21, delete “the person supervising him.65 and this” and insert “that person or organisation.65 This”

Line 25, delete “person” and insert “detainee”

Line 27, after “police station” insert footnote 69

Line 30, delete footnote 69 and insert footnote 69a

Notes

Note 61, delete “C3.7” and insert “C3.13”

Note 62, delete “C3.18” and insert “C3.24”

Note 63, delete “C3.7” and insert “C3.13”

Note 65, delete “C3.8” and insert:

C3.14. The responsible officer will normally be a member of a Youth Offending Team, except for a curfew order which involves electronic monitoring when the contractor providing the monitoring will normally be the responsible officer. 

Note 66, delete “”C3.18” and insert “C3.24”

Note 67, delete “C3.9” and insert “C3.15”

Note 68, delete “C3.18” and insert “C3.24”

Note 69, delete “The obligation to furnish the appropriate adult with a copy of the custody record is an innovation of the 1995 edition.”

New note 69a:


69a  ibid. The obligation to furnish the appropriate adult with a copy of the custody record was an innovation of the 1995 edition.

2-218
(Detention―new italicised section (b), continued)


Note 70, delete “C3.11” and insert “C3.17”; delete “C3.4” and insert “C3.5”

Note 71, delete “C3.18” and insert “C3.24”

2-219
(Detention―new italicised section (b), continued)


Lines 6-7, delete “The custody officer must advise the juvenile detainee that the appropriate adult is there to assist and advise the detainee” and insert “The juvenile detainee must be advised that the duties of the appropriate adult include giving advice and assistance”

Note 74, delete “C3.12” and insert 

C3.18. Curiously, there is no separate provision in the code enshrining the right of private consultation and there is no obligation on custody officers to explain the facility to the appropriate adult.

Note 75, delete “C3.18” and insert “C3.24”

2-220
(Now new italicised section (c) Accommodation)

Note 78, delete “C8.12” and insert “C8.10”

Note 79, delete “8A” and insert “9B”
2-221
(Now new italicised section (d) Interview)

Line 7, after “juveniles”insert comma and insert “the appropriate adult should be involved if there is any doubt about a person’s age and,”

Line 8, after evidence insert comma

Line 9, after “whenever possible” insert new note 82a

Note 81, replace with the following:

81
para. 4, 1978 re-issue. The original 1964 text made no reference to young persons under 17, nor did it contain the parenthesised words “whether suspected of crime or not.”
Note 82, delete “11B” and insert “11C”

New note 82a:


81a
ibid.

Note 83, delete “C11.14” and insert “C11.15”

2-224
(Urgent interviews - this topic is now italicised section (e))


Line 3, delete ”have been applied in the 1995” and insert “were applied in the 1995 revision and have been continued in the 2004”

Note 88, delete ‘C11.14” and insert C11.15”

Note 89, delete “C11.14 and Annex C1” and insert “C11.15 and C11.18”

Note 90, delete “ibid., para. 3” and insert “C11.20”

2-225
(Urgent interviews continued)

Lines 3 to 9, delete “Juveniles are one . . .” to “. . . cases of need.92”

Line 9, between “1995” and “code” insert “and 2004 editions of the”

Line 11, delete “previous editions. The 1991 code” and insert “the 1991 edition, which”

Note 91, delete the whole of the existing note and insert “C11.1, C11.15 and C11.19”

Note 92, now not used.

2-226
Existing §§2-226 to 2-231 abolished and text transferred with


appropriate amendments and additions to new section

2-231
(3. The appropriate adult) at end of new section “A”

Existing notes 93 to 12, inclusive, accordingly transferred

Existing notes 13 and 14 renumbered 93 and 95

2-232
(Urgent interviews continued)

Note 13, delete “C11.15, replacing” and insert “C11.16. The original code provision of 1985 superseded”

Note 14, delete “11C” and insert “11D”

§2-233 and §2-234 renumbered §2-226 and §2-227

Section “B. Mentally DISORDERED AND MENTALLY HANDICAPPED SUSPECTS” retitled and designated section 2 in lower case bold (ie: “2. Provisions relating to mentally disordered and mentally handicapped suspects”) 
The text in these paragraphs have been re-drafted and expanded.

Title of section title “1. Definitions” has been replaced by new italicised sub-heading “(a) Determination of mental disorder and mental handicap” and new topic divisions are introduced under new sub-captions (i), (ii), (iii) and (iv)
§2-233 (now 2-226) redrafted, expanded and placed under new sub-caption (i)
§2-234 (now 2-227) expanded into four paragraphs: (ii)—original; (iii)—new;  (iv)—new; and (v) —new.  

Existing note 15 renumbered 96

Thus:

(a) Determination of mental disorder and mental handicap
(i) Definitions. The way in which the definitions of mental disorder and mental handicap are addressed in P.A.C.E. is confusing. Note for Guidance 1G in Code C states that the generic term “mental disorder” is used throughout Code C, and reference is made in the Note to the definition of the term given in section 1(2) of the Mental Health Act 1983, that is “mental illness, arrested or incomplete development of mind, psychopathic disorder and any other disorder or disability of mind.” The term “mental handicap” is not separately defined in the Code but is defined in section 77(3) of the p.a.c.e. Act, for the purposes of section 77, as “a state of arrested or incomplete development of mind which includes significant impairment of intelligence and social functioning.” These two definitions taken together would seem to suggest that mental handicap is subsumed within the meaning of mental disorder and yet mental disorder and mental handicap are obviously distinct concepts, as Note for Guidance 1F indeed stresses. The solution may be that mental handicap is a manifestation of mental disorder. 

[Existing notes 16 and 17 deleted]

(ii) Suspicion of mental disorder/handicap to be treated as such in fact. If an officer has any suspicion . . .
[As existing text]

Existing notes 18, 18a and 19 renumbered 97, 98 and 99

To Note 97 (original note 18)  add the following text:

It has been suggested that the lack of any lay definition for the various terms used in this provision may lead custody officers to form their own idiosyncratic intepretation of these concepts and make their own assessments of the suspect’s level of understanding: see Palmer, [1996] Crim.L.R., at p.641. 

Note 98 (existing note 18a): The case name “Ham” should be in italics. 

(iii) Mental handicap defined by reference to I.Q. Many factors contribute to learning difficulties but a commonly accepted gauge of mental handicap is intelligence quotient (I.Q.). In one study it was found that the mean average I.Q. of offenders was around 90, while in another it was estimated that the average I.Q. of detained suspects was not likely to exceed 85.1 On the basis that the mean average I.Q. of the adult population is 100 it is commonly asserted that an I.Q. of 69 or below is an indication of mental handicap. However, the Court of Appeal has said that they were not attracted to the concept that the judicial approach to submissions of inadmissibility under section 76(2)(b) of the P.A.C.E. Act should be governed by which side of an arbitrary line, whether at 69/70 or elsewhere the I.Q. fell.2 

(iv) Difficulties in recognising symptoms. One commentator has enumerated a number of problems encountered in recognising symptoms.3 Some custody officers may wrongly identify symptoms of mental disorder and mental handicap as attributable to drink or drugs and that, equally, intoxicating substances may mask an underlying mental health problem. Again, given that the majority of people with mental illness who are in police custody are detained there under section 136 of the Mental Health Act 1983, there may be a tendency for officers, accustomed to witnessing manifestations of extreme mental illness, to interpret more minor symptoms as “normal.” Moreover, many adults with learning difficulties may be motivated to conceal the fact and in a busy custody suite there may be insufficient time to identify either difficulties of that sort or potential mental health problems. She suggests that suspects could be asked specifically if they need special help, that questions about which school they attended can often reveal special needs, and that familiarity with the common types of medication likely to be in a suspect’s possession, and the symptoms they repress, may increase awareness amongst custody officers.

(v) Determination by the jury to be based on expert evidence of handicap For the jury to make a valid judgment on the reliability or otherwise of an alleged confession by a defendant who is or may be mentally handicapped, evidence of the defendant’s mental condition should be adduced before them. It is not sufficient for them to be invited to make such an assessment for themselves from observing the defendant giving evidence in court. In Raghip3 the only evidence against the defendant of involvement in the murder of a constable during the Broadwater Farm disturbances consisted of alleged admissions. At trial the evidence of psychologists was that he was of average intelligence but evidence was subsequently agreed that his I.Q. was in the low 70s, that he was abnormally suggestible and had a level of functioning equivalent to a child of 9¾ and a reading of age 6½. It was held that had the judge heard that evidence but decided nevertheless to allow the admissions to be given he would have been bound to give the warning required by section 77(1). In dismissing the previous application for leave to appeal the Lord Chief Justice had endorsed a “judge for yourself” approach in directing the jury on whether the appellant was sufficiently mentally handicapped for the confession to be rendered unreliable. In appearing to disavow such an approach the court took the view that the jury would have been assisted in assessing the mental condition of the appellant and the consequent reliability or otherwise of the alleged admissions by hearing the psychological evidence. It would be impossible for the lay person to divine the psychological data from an accused’s performance in the witness box.
New notes: 


1
See respectively Eysenck and Gudjonsson, The Causes and Cures of Criminality, London 1989, and Gudjonsson, Clare, Rutter and Pearse, Persons at Risk During Interviews in Police Custody: The Identification of Vulnerabilities, R.C.C.J. Research Study No 12. H.M.S.O. 1993.


2
Raghip (sub nom. Silcott, Braithwaite and Raghip) (1991) The Times, January 9;  Walker [1998] Crim. L.R. 211. See further §4-067, infra.

3
By Palmer, [1996] Crim.L.R., at pp.634-635.


4
supra.
2-235
This is renumbered 2-228 and is now italicised section:

(b) Statutory caution to the jury: section 77

Notes 20, 20a, 21, 22, 23, renumbered 5, 6, 7, 8, 9.
Delete text of existing former note 20 (now note 5) and insert 

    5 [1995] 2 Cr.App.R. 262; [1995] Crim.L.R. 723 (severe personality disorder; mild mental handicap; I.Q. 65). For the facts see below para 4-134.
2-236
(Detention)


This is renumbered 2-229 and is now italicised section (c):
(c) Detention  

Notes 24, 25, 26, 27, 28, 29,30, 31, 32, renumbered 10, 11, 12, 13, 14, 15, 16, 17, 18.
Add the following to newly renumbered 10 (formerly note 24):

Reference was made at §2-197, supra, to the provision in Code C9.2, requiring the custody officer to call the police surgeon immediately if a person brought to a police station, or already detained there, appears to be suffering from physical illness or mental disorder, is injured, fails to respond normally to questions or conversation (other than through drunkenness alone), or otherwise appears to need medical attention. It has been pointed out that where there is any suspicion of mental disorder an appropriate adult must be contacted and this must therefore be done at the same time as the police surgeon is called, and not, as may have been the practice in some forces, only after a police surgeon has assessed the person as suffering from a mental disorder: Palmer, [1996] Crim.L.R., at p.638.

Add to newly renumbered note 15 (formerly note 29):

It has already been pointed out (§2-219, note 74) that there is no separate provision in the code enshrining the right of private consultation and there is no obligation on custody officers to explain the facility to the appropriate adult.

2-237
(Incidence of mental idsorder, etc)


This is renumbered 2-230 and is now italicised section (d):
(d) Incidence of mental disorder and handicap amongst suspects  


Existing notes 33 and 34 renumbered 19 and 20.


Line 15, after “mental illness” insert new footnote 21.
Add to newly renumbered note 20 (formerly note 34):

For additional research see, e.g., Gudjonsson, “Confession Evidence, Psychological Vulnerability and Expert Testimony,” (1993) 3 Journal of Community and Applied Social Psychology, 117; Bean and Nemitz, Out of Depth and out of Sight, MENCAP, London 1994; Pearse, “Police Interviewing: The Identification of Vulnerabilities,” (1995) 5 Journal of Community and Applied Social Psychology, 147; Robertson, Pearson and Gibb, The Entry of Mentally Disordered People to the Criminal Justice System, Research Findings no. 21, Home Office Research and Statistics Department, Home Office 1995; Palmer, “Still Vulnerable After All These Years,” [1996] Crim.L.R. 633, citing Palmer and Harr, A PACE in the right direction? Institute for the Study of the Legal Profession, Faculty of Law, University of Sheffield, 1996 (results of an exploratory empirical study carried out in South Yorkshire between July 1994 and March 1995).
New footnote 21:

21
Cf. slightly lower figures recorded in studies by  Robertson (The Role of Police Surgeons, R.C.C.J. Research Study No. 6, 1992, (4.5 per cent)), and by Robertson, Pearson and Gibb (supra (2.1 per cent.). But Palmer, in [1996] Crim.L.R., at p.635, reports that the impression of most of those interviewed in the South Yorkshire study was that many more mentally disordered people were coming into contact with the police than in previous years, an impression which she notes is supported by the N.A.C.R.O. Mental Health Advisory Committee, Policy Paper I: Community Care and Mentally Disturbed Offenders, 1993.
2-238
(Interviews)


This is renumbered 2-231 and is now retitled italicised section (e) with new text inserted at beginning of paragraph. Thus—
(e) Interviews: general 

The 1978 reissue of the Judges’ Rules 1964 contained an instruction in the Administrative Directions not contained in the original version of 1964 providing for the presence of an adult, as far as was practicable, during police questioning of suspects with mental handicap.21a This therefore extended the provision relating to juveniles. The R.C.C.P. recommended the extension of this protection to persons suffering from mental illness.21b  Accordingly, Code C . . . [continue as existing text].
Notes 35, 36, 37, 38, 39, renumbered 22, 23, 24, 25, 26.
Newly renumbered note 25 (formerly note 38): delete reference to Manning and Oyelowo.
New notes 21a and 21b—

21a
para. 4. 


21b
Chap 4.
2-239
(Urgency)

This is renumbered 2-232 and is now re-titled and redesignated section (f): 
(f) Urgent interviews


Line 3, delete “have been” and insert “were”


Notes 40, 41, 42, 43, 44, renumbered 27, 28, 29, 30, 31.
New text

2-233 to 2-241, inclusive, incorporating former §§ 2-226 to 2-231 and §§ 2-240 and 2-241.  

Original notes 93 to 12 (17 notes) and 45 to 50 (6 notes) and nine inserted notes; total: 32 notes to be distributed between numbers 32 and 50 (18 notes)  
2-233


{2-226  Line 10, after “. . . appropriate adult.” insert new footnote, 95a.

3. The appropriate adult

(a) Background
It has already been mentioned that the 1978 re-issue of the Judges Rules 1964 for the first time contained in the Administrative Directions a new instruction requiring the presence of an adult during the interview of any mentally handicapped person. One factor in the insertion of this measure was the quashing of the convictions of three youths for the murder of Maxwell Confait in 1972. Two of the appellants were juveniles and the third, Colin Lattimore, had a mental age of eight and was described as “very markedly suggestible so that the slightest indication of the expected answer will produce it.”32 He was convicted on the basis of his confession, which it later proved could not have been true. The case led to the setting up of the Royal Commission on Criminal Procedure, who in their 1981 report noted the public concern which the case generated and which “by implication, raised serious questions about the way in which the police had handled the investigation, particularly in relation to the treatment of juveniles and mentally handicapped suspects.”32a The Commission’s report led directly to the enactment of P.A.C.E., with its provision for the attendance of an appropriate adult during the interviewing of persons under 17, the mentally handicapped and the mentally disordered. Moreover, a Note for Guidance in Code C advises that because special care should always be exercised in questioning juveniles and persons who are mentally disordered or mentally handicapped, the appropriate adult should be involved, if there is any doubt about a person’s age, mental state or capacity.32b Although the aim of the régîme was the protection of vulnerable suspects, there have nevertheless been a succession of cases of wrongful conviction involving such defendants.32c
(b) The appropriate adult’s rôle
The R.C.C.P. considered that the appropriate adult must be someone in whom the juvenile or mentally handicapped or mentally disordered person has confidence: “They may need the support of an adult presence; of someone to befriend, advise and assist them to make their decisions.”32d Code C provides that where the appropriate adult is present at an interview, he should be informed that he is not expected to act simply as an observer; and also that the purposes of his presence are, first, to advise the person being questioned and to observe whether or not the interview is being conducted properly and fairly, and, secondly, to facilitate communication with the person being interviewed.32e The interesting point has been made that a more appropriate phrase than “facilitate communication” might be “facilitate understanding, for otherwise there is a danger that appropriate adults may construe their role to include encouraging silent suspects to answer police questions, which is a legal issue and one to be left to the legal adviser.32f A draft circular to be issued to the police for guidance as a result of a review by the Home Office multi-disciplinary Working Party on Appropriate Adults, which was set up on the recommendation of the R.C.C.J., adds that one aspect of the rôle is to “assist the suspect’s understanding of the matters being discussed, the ideas expressed, the process involved, and the issues arising from other persons’ actions and decisions.”32g The circular suggests that appropriate adults should be issued with a copy of the Codes of Practice and a leaflet setting out the adult’s rôle. It is precisely because of the difficulties appropriate adults may encounter in determining the need for and importance of legal advice, that the working party review proposed that whenever a suspect was identified as requiring an appropriate adult, a legal adviser should also be called.
(c) Statutory definition of the appropriate adult

(i) Juveniles. An appropriate adult in the case of a juvenile means a parent or guardian, or, if the juvenile is in care, the care authority or voluntary organisation, the juvenile’s social worker, or failing any of those, another responsible adult aged 18 or over who is not a police oficer or employed by the police.32h The term “in care” is used in Code C to cover all cases in which a juvenile is “looked after” by a local authority under the terms of the Children Act 1989.33
(ii) Mentally disordered and mentally handicapped persons. In the case of mentally disordered or mentally handicapped persons the appropriate adult means (a) a relative, guardian or other person responsible for the suspect’s care or custody, (b) someone who has experience of dealing with mentally disordered or mentally handicapped persons but is not a police officer or employed by the police, such as an approved social worker as defined by the Mental Health Act 1983 or a specialist social worker, or (c) failing either of the foregoing, some other responsible adult aged 18 or over who is not a police officer or employed by the police.34 An approved social worker means an officer of a local social services authority appointed to act as an approved social worker for the purposes of the Act.35 The significance of the ostensible distinction between the Code definitions of appropriate adult and that of “independent person” for the purposes of the statutory warning to the jury is not clear.  

(d) Persons who should not act as the appropriate adult

(i) Persons involved in the case. A Note for Guidance36 advises that the following persons should not act as appropriate adult—

(a)
those suspected of involvement in the offence in question;


(b)
a victim of the offence; 


(c)
a witness in the case; 


(d)
those involved in the investigation; or


(e)
those who have received admissions prior to attending as the


appropriate adult. 

The Note advises that this includes parents or guardians. In Romano37 the appellant, aged 16, admitted possession of a small amount of cannabis found in his room and his father was then asked to act as appropriate adult. Two knives were then found, followed by a substantial quantity of cannabis which he admitted was his and it was submitted, albeit unsucccessfully, that his father should have ceased to act as appropriate adult as soon as the knife was found since at that point he became a witness.

  (ii) Solicitor attending police station in that capacity.  A notable innovation of the 1991 revision was a Note for Guidance stating that a solicitor who is present at the police station may not act as the appropriate adult.38 This advice was introduced in response to a submission that where the police treated the solicitor as the appropriate adult this was liable to provoke a conflict of interest39 although the purpose of the measure remained unclear to the R.C.C.J.40 The terms of the Note do not confine its ambit to solicitors acting in the case but this is presumably its intent. There could be no rational reason for preventing a solicitor attending the police station on unrelated business from acting as appropriate adult in the instant case.

(iii) Lay visitor. The 1995 revision added to the Note for Guidance just referred to by advising that a lay visitor who is present at the police station in that capacity may also not act as the appropriate adult. 


(iv) Parents who are estranged from the juvenile.  A Note for Guidance advises that a parent of a juvenile who is estranged from the juvenile should not be asked to act as the appropriate adult if the juvenile expressly and specifically objects to the parent’s presence.41 In D.P.P. v. Blake41a the Court of Appeal upheld the decision of the trial judge that a juvenile’s estranged father, whom she did not wish to be present, was not an appropriate adult. 


(v) Juvenile admitting offence to social worker. A Note for Guidance advises that if a juvenile admits an offence to or in the presence of a social worker other than during the time that the social worker is acting as the appropriate adult for that juvenile, another social worker should be the appropriate adult in the interests of fairness.42

(vi) Suspect’s own probation officer. In O’Neill42a the suspect had an I.Q. of just over 50 and his own probation officer was employed as appropriate adult although she was not his preferred choice. As her rôle consisted almost entirely of assisting the police in questioning him and she was in a position of authority over him she was considered inappropriate. 

(e) Drawbacks with parents acting as appropriate adult

Apart from those exceptional cases specificied by the code when parents ought not to act as the appropriate adult there will be other, less clearly defined, instances when a parent may be deemed unsuitable to be employed as such. The issue arose in Morse,43 in which the appellant’s father was of low intelligence, almost illiterate and probably incapable of appreciating the gravity of the situation in which his son was placed. He was therefore held not to be an appropriate adult. Conversely, in W43a the Court of Appeal rejected a submission that the mother of the appellant, a juvenile, should not have been used as the appropriate adult. It was held that the judge had not been wrong in principle in ruling that although psychotic at the time and suffering from some form of intellectual deficit, her paranoid delusions were confined to her neighbours, her thought processes were rational in discussing her family, she was perfectly capable of dealing with current events and she was not considered unsuitable.  


The question of whether a parent is always suitable to act as the appropriate adult formed the subject of research conducted on behalf of the R.C.C.J.44 The findings suggest that in many cases juvenile suspects need independent assistance in their dealings with the police and that this is not always best provided by a parent. The research was based on an analysis of taped interviews with juvenile suspects and involved the examination of a total of 164 taped interviews in which the police record of interview revealed either that the suspect had made a full confession or that the outcome of the interview was unclear from the record. It was found that “parents or an appropriate adult, other than a social worker or solicitor, were present in interviews in around 80 per cent” of the sample of juveniles. Parents will be acting on a one-off basis and are frequently overawed by the authority of the police and the whole experience of being in an environment of police detention.45 Indeed, it has been suggested that parents are the preferred choice of the police precisely because they do not know the procedure and so, presumably, are easy to manipulate.45a It was suggested on the basis of the research that parents may find it difficult to remain objective and it was found not uncommon for them to take the side of the police and assist the process of obtaining a confession. (In Jefferson, Skerrit, Readman and Keogh46 it was unsuccessfully contended on appeal that the appellant’s father had been inclined to side with the police, had questioned his son robustly in conjunction with the police, challenging his exculpatory accounts, and should not have acted as the appropriate adult. It was held that there was no duty to protect the appellant was fair and proper questioning.) On the other hand, the R.C.C.J. noted that there were doubtless instances of parents being too defensive.47 They rightly recognised that although some parents may not be suitable to act as appropriate adults it is difficult to be prescriptive about this,48 and, indeed, even if it were possible to lay down criteria for determining suitability it is difficult to see how they might be validly applied.

(f) Other family members

The availability of family members other than parents may lead to unsuitable relatives being asked to act as the appropriate adult. Thus, in Palmer,49 a juvenile’s 17-year-old brother was held not to be an appropriate adult, being deemed incapable of providing the kind of assistance required.

(g)
Preferable use of trained professionals in cases 


of mental handicap or mental disorder

A Note for Guidance advises that in the case of people who are mentally disordered or mentally handicapped it may in certain circumstances be more satisfactory for all concerned if the appropriate adult is someone who has experience of training in their care rather than a relative lacking such qualifications but that if the person himself prefers a relative to a better qualified stranger or objects to a particular persons as the appropriate adult, his wishes should if practicable be respected.50
(h) Social workers and voluntary workers

Apart from parents or other family members, the police may seek to recruit as an appropriate adult a social worker, a voluntary worker from a suitable local agency, or someone involved in the care of the suspect, such as a day centre worker.50a The R.C.C.J. expressed dissatisfaction with the practical arrangements for providing the necessary advice and protection for those who are likely to be particularly vulnerable to pressure while in police custody and considered that a more systematic approach was needed in determining which persons were suitable to be employed as appropriate adults.51 Although the R.C.C.P. suggested placing some obligation on local authorities to make provision for social workers always to be available out of ordinary hours51a no equivalent of the 24-hour duty solicitor scheme has been introduced. Research cited by the R.C.C.J.51b revealed that local authority social services departments are increasingly being asked to provide the appropriate adult in cases of juveniles. The possibility of establishing local panels of suitable persons seemed to the R.C.C.J. worthy of exploration but they did not wish to make any specific recommendations connected with appropriate adults because they endorsed the recommendation of various researchers that there should be a comprehensive review, possibly by a Home Office chaired multi-disciplinary working party, as to, inter alia, the availability of appropriate adults.51c (A Working Party was duly established and reference to its review has already been made.) There is no statutory duty placed on social services departments, although the Children Act 1989 requires local authorities to promote the welfare of children in need.51d Social workers are the professional group most commonly called upon to act as appropriate adult. In contrast with the police preference for parents noted in the study mentioned earlier, in another study social workers were found to have been the preferred choice of police officers51e and it has been suggested that this may be because they are familiar with procedure and unlikely to be obstructive.51f Raising implications of conflict of interest is the curious practice revealed in a different study of recruiting local victim support volunteers, apparently favoured by police because they are perceived as being on the police side, that is, on the side of the victim.51g 
(j) Attitude of the police to the rôle of appropriate adult
Some research has indicated that in general the police do not encourage the appropriate adult to take an active rôle.51h The principal ways in which the police perceive appropriate adults as performing a helpful function are in providing background information, calming the suspect and helping with communication. Beyond this, however, they are viewed as representing interests which oppose those of the police, although they are regarded as furnishing a cosmetic utility in validating the interview process. In effect, they are deprecated as “wallpaper,”51j who it is expected will not interrupt during the interview.51k
(k) Shortcomings in rôle performance and possible solutions

The R.C.C.J. considered that a more systematic approach was needed for the training of people called upon to serve as appropriate adults.51m Research suggests that most persons called upon to act as appropriate adults, whether parents or social workers, fail to appreciate the nature of their rôle. It has been observed that this is unsurprising for a number of reasons.51n The description of the rôle set out in Code C is brief and presented in broad terms—to advise, to ensure a fair interview, to assist in communication. However, beyond this no guidance is given as to what kind of advice should be provided, how the appropriate adult is to judge whether the interview is fair, what action is necessary to ensure fairness, how to assist communication, how to ensure that the suspect understands the questions, how to ensure that the police understand the answers, and whether the appropriate adult may answer for the suspect. Hodgson has commented—

“Unlike the provisions relating to custodial legal advice which are clearly aimed at solicitors, there is no wider professional rôle onto which the appropriate adult guidance can be grafted, no context in which it can be interpreted. Any number of people may act as an appropriate adult.”51p
 

Referring to the involvement of social workers she observes that although they may be familiar with some of the basic procedure, there is no guarantee that they—

“. . . will have any better understanding of their role as appropriate adults than parents or other persons. This forms no mandatory part of their social work training: it is a rôle which has simply been absorbed by (or even foisted imposed upon) the profession in an unplanned way. In a recent training course conducted for Wirral Social Services, social workers who had attended vulnerable suspects in police custody on a number of occasions, acting as appropriate adults, were unclear about thier own rôle and that of the police. They did not know of the basic functions of the custody officer or when a caution was appropriate, for example. They were unsure as to when they might properly intervene in an interview situation, most assuming that they did not have the right to do so. In addition to the absence of training, there is a serious danger of role confusion. many had prior knowledge of the suspect or were accustomed to working alongside the police inn investigations, especially relating to child care and abuse. This presented conflicts of interest and their instinct was to assist the police, to ‘get to the truth’ and tell the suspect to admit to any involvement. Byt the close of the course, participants spoke of ‘reconstructing their professional persona’ and many, assessing their rôle in the light of newly acquired knowledge, were horrified at their earlier complicity in the police investigation. It may be very difficult for social workers who work within a culture of co-operation with the police to perform a very different function, where they may be required to e confrontational and to protect the interests and wishes of the suspect over those of the investigating officers and the victim.”51q 

The training course to which Hodgson was referring was organised over two days in June 1996 by Roger Evans of Liverpool John Moores University. Participants included social workers, outreach workers, managers from residential and day care centres and translators.


As to possible improvements in the preparation of appropriate adults for their rôle, the R.C.C.J.51r noted the suggestion that a video film might be made to assist in training and for showing to appropriate adults who may be called on without having had any previous experience in the rôle. They also saw some advantage in the preparartion of a leaflet about the role and responsibilities of appropriate adults which could be handed to them by the police on arrival at the police station. However, as stated above, they did not wish to make any specific recommendations connected with appropriate adults because they endorsed the recommendation of various researchers that there should be a comprehensive review (possibly by a Home Office chaired multi-disciplinary working party) as to the rôle, function, qualifications, training (and availability) of appropriate adults. In fact, no such review has so far been conducted. Rather, as Hodgson, observes,51s much work remains to be done in raising awareness of the appropriate adult rôle, providing training and organising and funding reliable service provision. She notes that despite being on the statute book for over a decade, there is no formal training programme or scheme for 24 hour provision. It has been taken rather less seriously than custodial legal advice, where, although training was not established early on, an infrastructure of payment and round the clock provision was quickly established. Social workers, the profession generally singled out as the most likely candidates, have few professional or financial vested interests (of the kind which lawyers have) in appropriate adult work, nor does it seem that they are the most suitable body, given the potential for rôle conflict. Vulnerable suspects range from juveniles and the mildly learning disabled to people suffering from serious clinical psychiatric conditions and the appropriate adult may not be a social worker in every instance, but someone with psychiatric training and experience or someone working with he suspec regularly. There is therefore no identifiable core of people to train as appropriate adults. Some may be professionals with knowledge and experience of the criminal justice process; others may be from voluntary bodies; in the case of juveniles, many will be parents. Hodgson observes—

“A single training programme is unlikely to be able to address the needs of all these groups. A more effective way forward may be to establish a broad training programme (with national standards, but delivered locally), covering the range of suspect vulnerabilities, in order to provide a core of ‘authorised’ appropriate adults. This would replace the current practice, where many individuals attending as appropriate adults, whether parents or professionals such as social workers, are acting in this rôle for the first time.”51t
(m) The question of confidentiality

The advice of the Note for Guidance referred to above that persons should not act as an appropriate adult if they have received admissions from the suspect focuses attention on the question addressed by the R.C.C.J. as to what rules should apply when information is passed by a suspect to an appropriate adult.51u Whether the principle of absolute confidentiality ought to be invoked as it is for lawyer-client communications the R.C.C.J. were uncertain, although they acknowledged the argument that it undermined the whole purpose of the rôle. However, if the appropriate adult could be required by a court to give evidence of any incriminating material, hey believed that this needed to be clearly stated and that suspects should not be given the impression that whatever they said to the appropriate adult was entirely in confidence if that was not to be the case. They recommended the formulation of an unambiguous rule.


The problem is liable to be acute in the case of social workers, who, whilst having a professional duty to protect the interests of the suspect, equally owe a professional duty to disclose information to the police. The British Association of Social Workers’ Code of Ethics states that the social worker—


“. . . will divulge confidential information only with the consent of the client, except where there is clear evidence of serious danger to the client, worker, other person or the community.”51v
No assistance is given in the resolution of this conflict by Note for Guidance 1D, advising that if a juvenile admits an offence to or in the presence of a social worker other than during the time that the social worker is acting as the appropriate adult for that juvenile, another social worker should be the appropriate adult in the interests of fairness. The simple reason is that the problem of conflict to be addressed here concerns admissions made when the social worker is acting as appropriate adult. The circular guidance issued as the result of the Home Office multi-disciplinary working party review did not resolve this issue although it cautioned appropriate adults to respect confidentiality and advised officers not to question the appropriate adult about the content of the private interview. Consultations between solicitor and client at which an appropriate adult is present remain confidential whoever is present, and this must surely override any duty on the part of the appropriate adult to report to the police admissions made during any such consultation. In one case reported in the literature potentially incriminating information acquired from a suspect during a joint interview with a solicitor was passed on to the police by the appropriate adult social worker.51w The means of avoiding any such conflict is afforded by a Note for Guidance advising that a person should always be given an opportunity, when an appropriate adult is called to the police station, to consult privately with a solicitor in the absence of the appropriate adult if the person wishes to do so.51x

It has been pointed out that in instances of suspects with a mental illness, there is an additional conflict of interest where an approved social worker acts as an appropriate adult and is then involved in making a psychiatric assessment of the suspect for the purposes of removing the suspect to a place of safety under the Mental Health Act 1983.51y
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2-229
Line 5, after “. . . being interviewed.8” insert the following text (to include new notes 8a and 8b):

The interesting point has been made that a more appropriate phrase than “facilitate communication” might be “facilitate understanding, for otherwise there is a danger that appropriate adults may construe their role to include encouraging silent suspects to answer police questions, which is a legal issue and one to be left to the legal adviser.8a It is precisely because of the difficulties appropriate adults may encounter in determining the need for and importance of legal advice, that the Home Office Working Party on Appropriate Adults, which was set up on the recommendation of the R.C.C.J., (see §2-230, original text), proposed that whenever a suspect was identified as requiring an appropriate adult, a legal adviser should also be called.8b
Add the following to note 8:

Research has revealed that appropriate adults are not always advised of their role either before the interview (Brown, Ellis and Larcombe, Changing the Code: Police Detention under the Revised P.A.C.E. Codes of Practice, Home Office Research and Planning Unit, 1993) or during the interview (Evans, The Conduct of Police Interview with Juveniles, R.C.C.J. Research Study No. 8, 1993). 
New notes 8a and 8b:
2-230
Add to note 11:

Such a working party was set up in 1995. See, supra, §2-229 in this supplement, text and new note 8b 

2-231
At end of existing text insert new footnote 12a:


12a
See now on the topics of confidentiality and privilege as they impact on the relationship between vulnerable suspect and appropriate adult, report of the Home Office Working Party on Appropriate Adults (referred to in this supplement at supra, §2-229, note 8b, and see also Palmer, “The  Appropriate Adult,” Legal Action, May, 1996. See also Littlechild, supra, §2-228, note 3, for consideration of the British Association of Social Workers Code of Ethics requirement for social workers to divulge information amounting to “clear evidence of serious danger” to client, worker or the community, a principle which supposedly has led to admissons made to social workers in private conversations being passed on to the police.
2-240
Add to note 45:

Palmer has suggested that where in the case of a person detained at a police station under the Mental Health Act 1983 an approved social worker attends for an assessment, as a result of which detention under the Act is considered unnecessary, the social worker might then be asked to act as an appropriate adult while the suspect is interviewed in connection with an offence: see [1996] Crim.L.R., at p.641 But she concedes that such a change in role from assessor to adviser could cause conflicts of interest and some social workers would be uncomfortable with it. She further points out that in any event, a lack of resources often prevents approved social workers from carrying out work that is not strictly within their designated remit. For additional research on the employment of appropriate adults see supplement, supra, at §2-237 (appropriate adults in the case of juveniles), note 33.

Line 10 of the existing text, after “. . . is not clear.” insert new footnote 45a:


45a
It has been suggested that the use of the term “appropriate adult” in relation to mental disorder and mental handicap may have led some custody officers to assume incorrectly that an appropriate adult is required only for adults who display childlike behaviour and that a change of name, for example to “independent adult,” might be sufficient to remind custody officers of the wider category for whom the safeguard was intended: Palmer, [1996] Crim.L.R., at pp.640-641, citing findings from her South Yorkshire study.

2-241
Insert at beginning of paragraph new text:


A Note for Guidance advises that a person should always be given an opportunity, when an appropriate adult is called to the police station, to consult privately with a solicitor in the absence of the appropriate adult if they wish to do so.48a
Erratum. Line 2, the word “act” omitted between “may not” and “as the appropriate adult”.  
Line 4 after “follow” insert new text and new footnote 49a:

However the presence of a solicitor may prevent the breach from proving fatal to the admissibility of the interview. In Law-Thompson49a the appellant was convicted of attempting to murder his mother with a meat cleaver. Although highly intelligent he was autistic, a prominent feature of which condition is an extreme rigidity of thought and a pre-occupation with and strict adherence to rules and rituals. He was interviewed in the absence of an appropriate adult after a psychiatrist at the police station determined that he was not mentally ill and a social worker advised one was not necessary. It was held, dismissing the appeal in spite of the breach of C11.4, the presence of the appropriate adult would have made no difference in fact because the proposed appropriate adult had no particular psychiatric experience, the interview was short and well conducted, the defendant was plainly able to understand the questions and respond appropriately, and throughout he had the reassuring presence of a solicitor.

Last line, after “disordered suspects.” insert new note 50a.

New note 48a:


48a
Note 1EE.



New note 49a:

 
49a  [1997] Crim.L.R. 674, C.A. 
New note 50a:

50a
The idea mooted by the R.C.C.J. of establishing local panels of suitable persons to act as appropriate adults in cases of mentally disordered or mentally handicapped suspects, as well as in cases of juvenile suspects (see §2-230), appears to have reflected the recommendation by Gudjonsson et al., (Persons at Risk During Interviews in Police Custody: The Identification of Vulnerabilities, R.C.C.J. Research Study No. 12, 1993) for the establishment of a body to provide suitably trained and qualified appropriate adults who would be available at all times:  

2-268
(The main P.A.C.E. provision: section 56 and Code C.5)


Remove note 45 from present position to next line down after “practicable” and expand text of note to read as a whole:


45 ibid., commentary, and see Romano (1997) unreported C.A. no. 96/7406/W2, March 14.

2-270
(Records)


Note 49, delete “B.4 and B.9” and insert “B6 and B11”
2-271
(Informing detainees of their “right to intimation”)


Note 55, delete “B4” and insert “B6 and B11”
2-273
(The generality of cases of serious arrestable offence)

Line 5, delete superintendent” and insert “inspector” 

Line 6, between “and” and “only” insert “normally”

Note 60, add on:

Originally the Act required the authority of a superintendent but the rank was downgraded to inspector by the Criminal Justice and Police Act 2001, s.74, which made the substitution in s.56(2)(b). 

2-274
(Delay in drug trafficking cases)

Delete note 62 indicator and insert: 

This provision, which is now contained only in Annex B to Code C,62 was previously also contained in section 56 of the PACE Act itself until substituted by a new provision enacting that delay may also be authorised where the officer has reasonable grounds for believing that the person detained for a serious arrestable offence has benefited from his criminal conduct and the recovery of the value of the property constituting the benefit will hindered by telling the named person of the arrest.62a
Notes 62 and 62a:


62   Annex B2(i). 


62a s.56(5A). The question whether detainees have benefited from their criminal conduct is to be decided in accordance with Part 2 of the Proceeds of Crime Act 2002: s.56(5B). Section 456, Sched 11, paras. 1, 14(1), (2), of the Act of 2002 substituted sub-ss. (5A) and (5B) for sub-s. (5A) which had originally been inserted by the Drug Trafficking Offences Act 1986, s.32(1). 

2-275
(Delay in cases involving potential confiscation)

Delete note 63 indicator and insert: 

As in the case of drug trafficking, this provision, which similarly is now contained only in Annex B to Code C,63 was previously also contained in section 56 of the PACE Act itself until substituted by the new provision enacting that delay may also be authorised where the officer has reasonable grounds for believing that the person detained for a serious arrestable offence has benefited from his criminal conduct and the recovery of the value of the property constituting the benefit will hindered by telling the named person of the arrest.63a
Notes 63 and 63a:


63 Annex B2(ii). 


63a s.56(5A). Section 56(5B) also applies. Section 456, Sched 11, paras. 1, 14(1), (2), of the Act of 2002 substituted sub-ss. (5A) and (5B) for sub-s. (5A) which had been amended by the 1988 Act. 

2-277
(Notification of delay and documentation)

Line 4, delete “person” and insert ‘detainee”

Note 68, delete “B6”and insert “B13”

Note 69, delete “B7” and insert “B14”

2-278
(Duration of permissible delay)

Note 70, delete “B4” and insert “B6”.

Note 71, delete “B4” and insert “B6”.

Note 72, delete “B4” and insert “B6”

Note 73, delete “B7” and insert “B14”

Note 74, delete “B4” and insert “B6”

2-279
(Authorised delay of intimation and access to legal advice separate issues)

Line 1, delete “A Note for Guidance advises that the” and insert “The”

Note 75, delete “Note B5” and insert “B5. This has been elevated from a Note for Guidance in the 1995 edition.”

2-280
(Delay in terrorism cases ~~~ (a) Criteria of delay)

Delete all the text in the paragraph and insert: 

The Act provides that nothing in section 56 applies to a person arrested or detained under the terrorism provisions.79 However, where a person  has been detained under the Terrorism Act 2000, section 41 or Schedule 7, and has not been charged with an offence, notification of arrest under section 56 of the Act and Code C, section 5, may be delayed if an officer of superintendent´s rank or above has reasonable grounds for believing that the exercise of the right of notification will (i) lead to interference with, or harm to, evidence connection with a serious arrestable offence or intereference with, or physical harm to, other people; or (ii) lead to the alerting of other people suspected of having committed a serious arrestable ofence but not yet arrested for it; or (iii) hinder the recovery of property obtained in consequence of the commission of a serious arrestable offence or in respect of which a forfeiture order could be made under section 23 of the Terrorism Act 2000; or (iv) lead to interference with the gathering of information about the commission, preparation or isntigation of facts of terrorism; or (v) by alerting any person, make it more difficult to prevent an act of terrorism or secure the apprehension, prosecution or conviction of any person in connection with the commission, preparation or instigation of an act of terrorism.80 Notification may also be delayed where an officer of superintendent’s rank or above has reasonable grounds for believing that the detainee has committed an offence to whcih the confiscation provisions of the Criminal Jsutice Act 1988, Part IV apply and has benefited from the offence and that notification will hinder the recovery oft he value of that benefit.80a
Notes

Note 79, delete the whole and insert


79 s.56(10), substituted for sub-ss. (10) and (11), as originally enacted, by the Terrorism Act 2000, s.125(1), Sch. 15, para. 5(1) . 

Note 80, delete “s.56(10) and (11)(a) and” 

New note 80a, 


80a Annex B9. 

2-281
(Limit of delay)

Line 1, between “delayed” and “for” insert “only”

Lines 2 to 4, delete from “and in no case” to end of paragraph and insert: 

but not beyond 48 hours from the time of arrest if arrested under s.41 of PACE or if detained for examination under the Terrorism Act 2000, Schedule 7, when arrested under section 41, from the beginning of the examination.81

Note 81, delete the whole and insert “Annex B11.”

2-282
(Notification of delay and documentation)

Lines 1 and 2, delete “Authorisation of delay” to “Also as” and insert “As”

Line 4, delete “noted on the custody record” and insert “recorded”

Notes

Note 82, not used

Note 83, delete existing text of note and insert “Annex B13”

Note 84, delete “B7 amd B11” and insert “B14”

2-283
(Action on cessation of grounds for delay)

Notes
Note 85, delete “B9” and insert “B11”

Note 86, delete “B7 and Bll” and insert “B14”

Note 87, delete “B9” and insert “B11”

2-283a
New section: 

(e) Authorised delay of intimation and acccess to legal advice separate issues


 The fact that the grounds for delaying notificaiton of arrest may be satisfied does not automatically mean the grounds for delaying access to legal advice will also be satisfied.87a
New note:


87a  Annex B5 (see para 2-279, above).

2-284
(Delay in the case of special categories of detained person)

Line 2, delete “mentally handicapped” and insert “otherwise mentally vulnerable”

Notee 89, delete “C3.7 and C3.9” and insert “C3.13 and C3.15”

2-285
(Enquiry as to the arrested person’s whereabouts)

In caption delete “ARRESTED” and insert “DETAINED” 

Line 1, delete “arrested” and insert “detained”

Line 7, delete “arrested” and insert “detained”

Line 8, delete “arrested person” and insert “detainee”

Note 93, delete “C5(c)” and insert “C5.8(c)”

2-286
(The receiving of non-legal visits)

Line 1, delete ”arrested” and insert “detained” 

2-287
(Right to one telephone call and the sending of letters - General)

Line 2, delete “arrested” and insert “detained”

Lines 4 and 5, delete “an interpreter . . . behalf” and insert “a person may request an interpreter to interpret a telephone call or translate a letter”

Notes

Note 97, add on:

The terms of the note may compared with those under the 1995 edition: “an interpreter may make a telephone call or write a letter on the person’s behalf”.

Note 99, add on:

See Shaukat Ali (1991) The Times February 19, C.A. (provision was inapplicable as the case concerned the police bugging of a conversation which the accused was allowed to have with his family in the interview room after being charged; see para. 4-129 below). In Slater and Douglas [2001] EWCA Crim 2869, a telephone call which the accused was allowed to make to his wife from the police station without his being given a warning under C5.7 was overheard and adduced in evidence. However, it was held that although the police were in breach of C5.7, as well as of article 8 of the European Convention on Human Rights, the right to privacy (see para 4-129, below), it was not determinative of the issue and the exclusionary ruling of the trial judge was not disturbed.
2-291
(Denial or delay or right to a telephone call and sending of letters)

Lines 30 and 31, delete “”Prevention of Terrorism (Temporary Provisions) Act 1989 and insert “Terrorism Act 2000”

Line 32, delete semi-colon and insert colon

Line 33, insert new sub-para (i): 

(i) hinder the recovery of property obtained in consequence of the commission of a serious arrestable offence or in respect of which a forfeiture order could be made under section 23 of the Terrorism Act 2000;

Existing (i) and  (ii) become (ii) and (iii)

Note 7, delete “B.1 and B.2” and insert “B1 and B2”; delete “For (d)(i)” to end of note and insert: “For (d) see C5.6(b) and Annex B8.”

2-294
(Suspect’s right to of access to freel legal advice ~ General principles ~ ambit of the general right of access)
Line 27 (p.244, line 2), delete “person” and insert “detainee” 

Note 15, delete “earlier code” and insert “1991 edition”

Note 19 (line 2), delete “C6.2 of the 1995” and insert “as in the 1995 edition, C6.2 of the 2004”

(The meaning of solicitor)

Line 3, delete “has been” and insert “was”

Line 6, after “Board” insert comma and add “now the Legal Services Commission”

(Request by appropriate adult)

Amend caption to state “Legal advice and the appropriate adult”

Delete the whole existing text and insert:

    Legal advice and the appropriate adult   If an appropriate adult on the detainee’s behalf asks for a solicitor to be called to give legal advice the provisions of section 6 of Code C apply.21 A Note for Guidance advises that a person should always be given an opportunity, when an appropriate adult is called to the police station, to consult privately with a solicitor in the absence of the appropriate adult if they wish to do so.22 
Existing footnotes 21 and 22 replaced as follows:


21 The predecessor provision in the 1995 edition of the code stated at greater length that where the detention was one requiring the attendance of an appropriate adult, if after having been informed of the right to legal advice in accordance with the code the appropriate adult wished legal advice to be taken, the provisions of section 6 applied as if the request had been made by the detained person. A Note for Guidance, not contained in the current edition, advised that the purpose of the provision was to protect the rights of a juvenile, mentally disordered or mentally handicapped person might not understand the significance of what was being said and if such a peson wished to exercise the right to legal advice the appropriate action should be taken straightaway and not delayed until the appropriate adult arrived.  


22
Note 1E
2-300
(Prospect that solicitor will advise the detainee to remain silent not a ground for refusing access)

Line 27, in “new silence provisions” delete “new”

Note 34, delete “B.3” and insert “B4”.

2-306
(Notification procedures on initial detention at the police station)

Line 27, delete “now to be”

Note 46, delete “C3.15” and insert “C3.1(ii)”

2-307
(Detainees to be asked if they want legal advice)

Lines 4 and 5, delete “The custody officer is” insert “The 1995 edition of the code provided that the custody officer was”

Line 6, delete “signs” and insert “signed”; delete “place54” and insert insert 

place,54 but the provision has been omitted from the 2004 edition.

(Appropriate adult)

Note 55, delete “C3.11” and insert “C3.17”

2-309
(Detainees to be asked if they want legal advice)

Note 59, delete “C6.5 and” 
2-310
(Reminder before detention review of the right to a solicitor)

Note 63, delete “C15.3” and insert “C15.4”

Note 64, delete “C15.3” and insert “C15.12”

2-316
(Persons attending  police station voluntarily)

Note 67, delete “C3.15” and insert “C3.21”

2-317
(Solicitor requested by outside third party – confirming whereabouts of the arrested suspect)

Note 72: there must surely have been a new edition.

2-318
(Detainee’s right to be told of arrival of solicitor instructed by a third party)


Lines 14 and 15 delete “the 1991 and 1995” and insert “subsequent”


Line 23, after “provides” insert “in the 2003 and 2004 editions, which substantively reproduced the 1995 version”

Line 24, delete “the” and insert “that”

Line 25, place words “unless Annex B applies” between commas, deleting parenthesis; between “be” and “informed” insert “so”; delete “of the solicitor’s arrival”; delete “he is” and insert “they are”

Line 26, delete “he” and insert “they”; delete “him” and insert “the solicitor”

Line 27, delete “person” and insert “detainee”; delete “already”

Line 28, delete “having received” and insert “receiving”

Line 29, delete “detained person’s” and insert “detainee’s”

Note 76, after “editions” insert semi-colon and “Annex B4, 2003 and 2004 editions”  

2-320
(Third-party-instructed solicitor informed by police that detainee has requested another firm)

Note 80: Has there been a new edition and has the reference been altered?
2-323
(No intervidw before access where a solicitor has been requested(general rule)

Line 15, delete “D” and isnert “E” [this was a composition error] 
2-324
(Emergency)

Line 3, between “has” and “grounds” insert “reasonable”

Lines 4 and 5, delete from “delay” to end of sentence and insert:

the consequent delay might lead to one or more of a number of adverse effects.88 Under the 1995 edition of the code these were limited to the immediate risk of harm to persons or serious loss of, or damage to, property and were thus considerable narrower than the main Annex B criteria for delaying access to legal advice. Under the 2004 revision the emergency criteria have been much expanded and have been broadly assimilated with the main 1995 Annex B criteria, which continue unchanged. Now, an interview is permitted to proceed if it is believed on reasonable grounds that the consequent delay might:( lead to interference with, or harm to, evidence connected with an offence; lead to interference with, or physical harm to, other people; lead to serious loss of, or damage to, property; lead to alerting other people suspected of having committed an offence but not yet arrested for it; or hinder the recovery of property obtained in consequence of the commission of an offence. It may be noted that these grounds are broadly comparable to the main Annex B criteria except that (a) there is no requirement for the offence in question to be a serious arrestable one and (b) the risk of serious loss of , or damage to, peroperty is not an Annex B criterion.

Note 88, add on: 

The requirement that the grounds be “reasonable” was an innovation of the 2004 revision.

2-325
(Emergency(continued)

Lines 1-2, delete “There is wider scope . . . made for a solicitor.” and insert:

The 2004 revision now brings the emergency criteria into line with the 1991/1995 criteria for conducting urgent interviews following arrest or a decision to arrest.  

Line 12, delete “offence or” and insert “offence,”

Line 13, delete “or (b)” and insert “or serious loss of, or damage to, property,91a or (b)”

New note 91a:

    91a  The criteria of serious loss of, or damage to, property is an innovation of the 2004 revision, in line with the expanded emergency criteria under C6.6(b)(i) for proceeding with an interview without waiting for a solicitor to attend. 

2-326
(Unreasonable delay in arrival of solicitor)

Delete the whole text and insert:

In considering the “emergency” criteria for proceeding with questioning without the detainee receiving legal advice, the likely delay in obtaining the attendance of a solicitor will be a factor to be taken into account, but will be subordinate to the existence of an emergency justifying prompt questioning. In contrast, the code provides that where a detainee has requested access to a solicitor for legal advice but has not yet received it he may nevertheless be interviewed or interviewed further if an officer of superintendent’s rank or above has reasonable grounds for believing that where a solicitor, including a duty solicitor, has been contacted and has agreed to attend, awaiting their arrival would cause unreasonable delay to the process of investigation (C6.6(b)(ii)). Since under this head there is no question of emergency the tolerable delay before an interview without attendance may be authorised will be significantly greater, but the provision also requires the solicitor to have been contacted and to have agreed to attend, which is not a prerequisite under the emergency criteria (although a Note for Guidance recommends inquiries be made as discussed in the next paragraph),

2-329
(Deferment, etc)

Note 99, delete “9B” and insert “6B”

2-334
(Authentication of waiver)

Note 21, delete “C3.14” and insert “C3.20”

2-335
(Same)

Line 14, delete “has been” and insert “was”

Line 15, delete “is” and insert “was”

Line 21, delete “is” and insert “was”

Line 22, delete “current circular” and insert 

circular issued in conjunction with the 1995 edition. For reasons which are unclear the provision imposing on the custody officer responsibility for ensuring that in confirming any decision the detainee signs in the correct place was omitted from the 2004 revision. Ultimately, however, the absence from the code of the alternative boxes format, and now the requirement to ensure the detainee signs in the correct place may be of little account.

Line 29, delete “new provision” and insert “provision new to the 1995 edition”

2-336
(Provisions for ensuring that waiver is a properly informed decision – explaining that the right to legal advice includes the right to speak to a solicitor on the telephone)

Line 13, delete “contains” and insert “contained”

Line 15, after “required” insert comma, remove colon and insert the following:

and the slightly redrafted version of 2004 now states:

Line 16, after “If” insert comma; place square brackets around “he right to legal advice”; delete “person” and insert “detainee”

Line 18, after “telephone” insert full-stop and delete “and ask him if he wishes to do so”

Note 36, delete “D2.15(ii) and D5.2” and insert “section 3” 

2-337
(Seeking and recording reasons for waiver)

Lines 8-13, delete from “dealing with . . .” to “thereafter” and insert:

(and carried over into the 2004 edition) dealing with the situation when the detainee, having been informed of the right to legal advice, declines to speak to a solicitor in person, and is then informed in accordance with the paragraph, that the right to legal advice includes the right to speak to a solicitor on the telephone. The 1995 edition required detainees then to be asked if they wished to do so but this is no longer explicitly required under the terms of the 2004 revision. If the detainee    

2-339
(Change of  mind on waiver – the original code)

Change title to “Waiver after change of mind”

Delete “(a) The original code”

Lines 5 to 8, delete from “also considered later” to “unreasonable” and insert:

already discussed, permits emergency questioning without the detainee receiving advice where delay would involve the risk of various adverse consequences or where waiting for the arrival of a solicitor who has agreed to attend would cause unreasonable delay in the investigation. 

Line 17, delete “implements” and insert “implemented”

Lines 18 and 19, delete “Where a suspect . . . of the request” and insert:

Slightly amended in its wording, the 2004 edition provides that where a detainee has requested a solicitor but

Lines 20 to 27, delete indented quotation and replace with:

  “. . . changes their mind about wanting legal advice . . . the interview may be started or continued without delay provided that (i) the detainee agrees to do so, in writing or on tape; and (ii) an officer of inspector rank or above has inquired about the detainee’s reasons for their change of mind and gives authority for the interview to proceed. Confirmation of the detainee’s agreement, their change of mind, the reasons for it if given and, subject to [the provisions of C2.6A for non-recording of names in terrorism cases or where the oficer might be endangered] the name of the authorising officer shall be recorded in the taped or written interview record.”


Notes


Note 44, to existing note add the following:

For flagrant breaches of the provision see Wadman (1997) unreported, C.A. 9607211/Z4. The appellant initially declined legal advice but at the start of the interview said he did not know if he wanted legal advice and then said that he did. The interview was suspended while one officer left to make arrangements for the attendance of a solicitor and the defendant then told the remaining officer that he had changed his mind. The interview resumed and when asked if he had any reason for not wanting a solicitor replied “Not really.” He then made various admissions. Held, appeal allowed on the ground that although the breaches were conceded the recorder had given no reasons as to how he was exercising his discretion. It appeared that he was confused between the exercise of his discretion under s.78 and the complete absence of any discretion on the part of the officers.

2.341 (C. ARRANGEMENTS FOR THE PROVISION OF ADEQUATE FREE 

etc
LEGAL SERVICES)

Check how much of this remains extant.

2-366
Insert the following passage after the first sentence (“Suitable facilities” etc.,)


Following repeated representations from the Law Society the Home Office issued circular H.O. 24/98 advising the police that every effort should be made to provide appropriate interview facilities.37a In the interests of privacy it is  “essential” that the interview takes place out of earshot. Similarly, it is essential that the safety of the solicitor must be assured; there should be a a panic strip or button within reach in case of emergency. Interviews may be monitored by custody staff both for security and safety, provided aural privacy is maintained. A desk, chairs and adequate heating, lighting and ventillation are the mimimum requirements. The circular advises37b that a designated room should be made available for the purpose of consultation in conformity with the model layout shown in the Home Office Police Buildings Design Guide, issued in April 1994. Previously, the L.S.C.L.C. stressed . . .” [Continue as existing text. Then at end of paragraph add on the passage which follows.] Home Office circular H.O. 24/98 recommends38a that if the police station is not equipped with a dedicated room following the design of the 1994 model, an interview room should be used, after ensuring that the audiotape equipment is not operating. The circular stresses that only as a last resort should a cell or secure visits room be offered unless the partition can be removed so that the room can double effectively as a solicitor’s facility.

New note 37a and 37b:


37a
Issued by the Procedures and Victims Unit, May 27, 1998, para. 22. See Criminal Practitioners Newsletter, Law Society, July 1998.

37a
para. 23.

New note 38a:


38a
paras. 23 and 24.

In notes 38 and 39 replace “ibid.” with “Becoming Skilled” 

2-367
At end of paragraph add the following passage:

The Home Office circular H.O. 24/98 recommends39a that where a designated consultation room exists but is currently occupied, provided that there are no particular time constraints the custody officer should invite the solicitor to wait until such time as the room becomes free. However, if time does not allow it may be necessary for the custody officer to consider other options where the criteria mentioned in the circular are not compromised. Thus, an interview room may be used (after ensuring that the audiotape equipment is not operating). Similarly, a cell or secure visits room should not be offered unless the partition can be removed so that the room can double effectively as a solicitor’s facility.


New note 39a:


39a
para. 24.
2-368
Note 40, replace “ibid” with “Becoming Skilled”
2-374
(The legal adviser´s role during the police interview (a) the right to ahve a solicitor present duruing the interview)

Lines 1-5, delete from “where a person . . .” to “interviewed)” and insert:

a detainee who has been permitted to consult a solicitor is entitled on request to have the solicitor present when interviewed unless one of the statutory exceptions justifying delay in access to a solicitor applies.
Note 46, add on: “The exceptions permitting delay are set out in C6.6, reviewed below in section E.”

2-375
(Adviser´s conduct and peformance at interview


Line 15 (indented quotation of C6.9), delete “his” and insert “their”


Line 16 delete “interviewing officer” and insert “interviewer”


Line 21 (indented quotation of Note 6D) delete “detained person” and insert “detainee” 

Line 3 delete “his” and insert “their”

Line 5 delete “or to”

Line 6 delete “his” and isnert “their”

Lines 6 and 7 delete “or to advise his” and insert “advise their”

Line 7 delete “he wishes to give his” and insert “they wish to give their”

Line 8 delete “will only apply” and insert “only applies”

Line 10 delete “and his response” and insert “or the suspect´s response being”

Line 11 delete “him” and insert “the suspect”

Line 19 delete ‘“if he wishes to give his”’ and insert ‘”if they wish to give their”

2-380
(Adviser´s conduct and performance at interview―continued)

To end of existing text add on:

The recent appeal in R v M 63a provides an extraordinary illustration of a solicitor failing to protect his client´s interests. Interviews with the appellant in relation to various sexual allegations were conducted by police officers robustly although not oppressively. However, it was the appellant´s solicitor who openly evinced a “bizarre” hostility towards him, accusing him of waffling and uttering a series of sarcastic comments to the effect that the child complainant was not likely to be inventing the allegation. These led to various incriminating replies and, allowing the appeal,  it was held that the function of the solicitor was to protect the client from unfair or oppressive questioning, not to lend voluble support to the police with a view to inducing a confession. In a strangely inverted manner the solicitor actually did in the end arguably serve his client well. 


Notes

New note 63a:

    63a (2000) unreported C.A, no. 99/4259/X4, 12 June.

2-383
(Expulsion of legal advisers from the interview)


Line 2 delete “his” and insert “their”



Lines 2 and 3 delete “investigating officer” and insert “interviewer”


Line 7 delete “C.10” (this was a typographical error in the original text) and insert “C.6.10”


Line 18 delete ‘“[i]n a case where an officer”’ and insert “[a]n officer who”’; delete “solicitor, he” and insert “solicitor”  


Line 20 delete “he” and insert “they”; delete “himself”

2-384
Line 11 delete “Legal Aid Board” and insert “Legal Services Commission”

Lines 19 and 20 delete “Legal Aid Board” and insert “Legal Services Commission”

2-386
Line 6 after “silence.” insert new footnote 85a.


New footnote 85a:

    85a Code C, Annex B.4: “If the detaineed wishes to see a solicitor, access to that solicitor may not be delayed on the grounds they might advise the detainee not to answer questions . . .” See above para. 2-300.


2-389
(Notification and documentation provisions)


Lines 8 to 10 delete from “an entry . . .” to “at this point” and insert: 

the custody record must be noted accordingly.


Note 96, delete “B4 and B7” and insert “B6” 


Note 97, delete “Annex B4” and insert: “ibid.”

2-390
(The criteria for authorising delay in cases of serious arrestable offence in general )


Line 8 after end of existing text insert:

The fact the grounds for delaying notification of arrest may be satisfied does not authomatically mean the frounds for delaying access to legal advice will also be satisfied.98a


In footnote 98 delete “and Annex B2 and B4” and insert:

and Annex B1. The wording of previous versions of what is now Annex B1 were consistent with the Act in referring to “injury.” In the edition of the code issued in 2003 “injury” was replaced by “physical harm.” 


New note 98a:

     98a  Annex B5, new to the 2003 revision.

2-411
(Prevention of terrorism ~~ (a) Powers of delay, etc)

Delete the whole of the first paragraph sub-paragraph from “The security grounds for delay . . .” to “an act of terrorism.” and insert: 
The Act provides that nothing in section 56 applies to a person arrested or detained under the terrorism provisions.46 However, where a person  has been detained under the Terrorism Act 2000, section 41 or Schedule 7, and has not been charged with an offence, the detainee´s right to consult a solicitor under section 58 of the Act and Code C, section 6, may be delayed if an officer of superintendent´s rank or above has reasonable grounds for believing that the exercise of the right of notification will (i) lead to interference with, or harm to, evidence connection with a serious arrestable offence or intereference with, or physical harm to, other people; or (ii) lead to the alerting of other people suspected of having committed a serious arrestable ofence but not yet arrested for it; or (iii) hinder the recovery of property obtained in consequence of the commission of a serious arrestable offence or in respect of which a forfeiture order could be made under section 23 of the Terrorism Act 2000; or (iv) lead to interference with the gathering of information about the commission, preparation or isntigation of facts of terrorism; or (v) by alerting any person, make it more difficult to prevent an act of terrorism or secure the apprehension, prosecution or conviction of any person in connection with the commission, preparation or instigation of an act of terrorism.47 Notification may also be delayed where an officer of superintendent’s rank or above has reasonable grounds for believing that the detainee has committed an offence to which the confiscation provisions of the Criminal Justice Act 1988, Part IV apply and has benefited from the offence and that notification will hinder the recovery of the value of that benefit.47a
Lines 16 to 21 (second sub-paragraph) delete “The P.A.C.E. Act makes . . .” to “additional criteria” 

Line 22, after “subsist” insert the following new sub-paragraph: 

As in the case of ordinary PACE detention delay may be authorised only if the authorising officer has reasonable grounds to believe that the solicitor whom the detainee wants to consult will, inadvertently or otherwise, pass on a message from the detainee or act in some other way which will have any of the relevant adverse consequences set out in Annex B, in which case the detainee must be allowed to choose another solicitor.49a Similarly as in the case of ordinary PACE detention, access may not be delayed on the grounds that the solicitor might advise the detainee not to answer questions or that the solicitor was initially asked to attend the police station by someone else (in the latter case of which the detainee must be told that the solicitor has come to the police station at another person’s request, and must be asked to sign the custody record to signify they he wants to see the solicitor.49b 
Line 29, delete “to implement any request”; at end of sub-paragraph add:

Notes

Note 46, delete the whole and insert


46 s.58(12), substituted for sub-ss. (12) to (18), as originally enacted, by the Terrorism Act 2000, s.125(1), Sch. 15, para. 5(1), (6). 

Note 47, delete “s.58(8) and (13)(c) and Code C,” 

New note 47a: 


47a Annex B9. 

Note 48, delete the whole and insert “Annex B11.”

Note 49, delete the whole and insert “Annex B11.”

New notes 49a and 49b:


49a  Annex B10, applying Annex B3. 


49b  Annex B10, applying Annex B4.


Note 50, delete “B10 and B11” and insert “B13 and B14”


Note 51, delete the whole and replace with: 


51  Annex B11. Applying Annex B7, Annex B12 provides that a detained person must be permitted to consult a solicitor for a reasonable time before any court hearing.

2-412
(Supervision instead of outright denial of access)

Line 1, delete “authorises” and insert “originally authorised” 


Is this provision now contained in the Terrorism Act?

2-419/

2-454
The material set out in these paragraphs has largely been rendered otiose by the extensive changes referred to in Wolchover, D., Silence and Guilt, London: Lion Court Lawyers, 2001, the Noter-Up for which is posted on www.DavidWolchover.co.uk. 

The following material was prepared well before the developments which have now rendered otiose the material in paras 2-419 to 2-454. 

2-415
Line 23, replace existing text to end of the paragraph with the following:

The importance of inquisitorial investigation increased in the 1980s and although the decision of the European Court of Human Rights in Saunders v United Kingdom63 led to legislation abolishing the use of compelled examinations in prosecutions of the examinee passed in compliance with the Convention, no survey of the present state of the law relating to compulsory interrogation would be complete without considering in some detail the domestic jurisprudence which had preceded Saunders.
2-419
Line 11, after “coercion” insert new footnote (82a)

Line 16, after “proceedings” insert:

If the examinee did not sign the notes they could be proved by the person who took them down.82b The recording of the examination of a bankrupt (under s.290?????of what?) and the signing of the record by the examined bankrupt are provided for by rule 6.175(5) of the Insolvency Rules 1986 and s.433 of the Insolvency Act 1986. These measures also expressly provided sanction for the use in other proceedings of a statement of a bankrupt so elicited, recorded and authenticated. In more indulgent times before the robust regime of the 1980s it was said seems that in view of the potential hardship if the rule was applied  
New notes:

    82a   Approved in Coote (1873) L.R. 4 P.C. 599 and followed in Widdop (1872) L.R. 2 C.C.R. 3 and Erdheim, supra.

      82a   ibid.
2-435
Note 33, add:

Now reported at [1996] 1 Cr.App.R. 463.

2-438
Line 4, replace “European Convention on Human Rights” with 
. . . European Convention for the Protection of Human Rights and Fundamental Freedoms, 1953, commonly abbreviated to European Convention on Human Rights, by which it will be referred to hereafter.33a   

New note 33a

33a Cmd. 8969. 

Additional text:


By 16 votes to four the European Court of Human Rights upheld the Commission’s opinion in December 1996.34a  Giving judgment the court noted that it was not called upon to consider the conduct of the administrative investigation by the D.T.I. inspectors, which in any event were not subject to the guarantees of a judicial procedure contained in article 6.1.34b The court stressed that the right not to incriminate oneself, like the right to silence, was a generally recognised international standard which lay at the heart of the notion of a fair procedure under article 6. The right, which had close links with the presumption of innocence contained in article 6.2, was primarily concerned with respecting the will of the accused to remain silent. It did not extend to the use in criminal proceedings of material which might be obtained from the accused under legal compulsion but which had an existence independent of the accused’s will such as breath, blood and urine samples and bodily tissue for the purpose of D.N.A. testing. In the court’s opinion, whether or not the applicant’s right not to incriminate himself had been unjustifiably infringed in the circumstances of the case depended on the use made by the prosecution at the trial of the statements which he had been obliged to give to the inspectors on pain of sanction. It was irrelevant that they may not have been self-inciminating. The right not to incriminate oneself could not reasonably be confined to statements of admissions of wrongdoing or to remarks which were directly incriminating since even neutral evidence might be deployed in a way which supported the prosecution’s case. In the view of the court there had been an infringement of the applicant’s right not to incriminate himself, and the public interest in combating fraud could not be invoked to justify the use of answers compulsorily obtained in a non-judicial investigation to incriminate him at trial. Accordingly, it was held that the applicant was deprived of a fair hearing in violation of article 6.1 of the Convention and in the light of that finding it was unnecessary to examine the applicant’s allegation that the prosecuting authorities had deliberately delayed the start of the police investigation to enable the inspectors to gather evidence under their compulsory powers.34c


In Morrissey and Staines34d  the appellants argued that in spite of the language of section 177 of the Financial Services Act 1986, bestowing on DTI inspectors compulsory powers of interrogation and allowing the answers so obtained to be used in criminal proceedings against those interrogated, the decision of the Court of Appeal in Saunders, the ruling in Saunders v. U.K. and section 78 of P.A.C.E. required the exclusion of their answers obtained under the compulsory powers of section 177. (In Saunders Lord Taylor C.J. had stated that if the appellant in that case were to go to the European Court of H.R. and to succeed there (as he had done), the United Kingdom’s obligations under the European Convention would require consideration as to whether to give effect in the United Kingdom to that decision.) The court had no choice but to dismiss the appeals for it was held that if they were to exclude evidence in the present appeals it would be obliged to do so in all such cases. That would amount to a repeal at least partially of an English statute in deference to a ruling in the European Court of Human Rights which, as a matter of strict law, was irrelevant. Section 177 amounted to a statutory presumption that the use of evidence obtained by compulsory interrogation was to be treated as fair, at any rate in the absence of special features making the admission of the answers unfair. In so ruling the court acknowledged the generally unsatisfactory position in which the English courts have no power to give effect to a judgment of the European Court effectively repealing the English statute. The appellants had, or might have, grounds for complaining to Strasbourg and, if the penalty was enforced and they incurred costs on seeking relief, they might have claims for compensation against the British Government. Domestic law remained as in Saunders but the United Kingdom remained subject to the treaty obligations to give effect to the European Convention on Human Rights (as interpreted by the European Court of Human Rights) which the Court of Appeal could not enforce.34e
New notes: 


34a
See The Times, December 18, 1996, case no. 43/1994/490/572; judgment given December 17, 1996.

34b
Fayad v United Kingdom, E.C.H.R. Series A No. 294-B, p.47, paras. 66 and 62, see The Times, October 11, 1994. 

34c
In declining to make an award for the applicant’s pecuniary loss the court noted that it could not speculate on the question whether the outcome of the trial would have been any different had use not been made of the statements by the prosecution, and its finding of a breach of article 6 was not to be taken to suggest that. As to the applicant’s claim for non-pecuniary damages, the court considered that the finding of a violation constituted sufficient just satisfaction.


34d
(1997) The Times, May 1, C.A.


34e
For helpful observations on the impact of the Convention on the decision see Roderick Munday, “The drafting smokescreen,” N.L.J., May 30 and June 6, 1997, 2nd part.
CHAPTER THREE

3-011
[Add to note 13: Material on Da Silva???]
3-004
(Written statements-under-caution: scondary role under PACE)

Lines 3 to 5, delete “Code C. . . .” to “the ntoes states that:” and insert “Code C, which states:” 


Delete indented quotation and insert replacement indented quote:

   “It is not normally necessary to ask for a written statement if the interview was recorded or taped at the time and the record signed by the interviewee in accordance with paragraph 11.11. Statements under caution should normally be taken in these circusmtances only at the person´s express wish. A person may however be asked if they want to make such a statement.”7 

3-005
(Uncertainty as to the application of Code C to statements under caution taken outside the police station)


Line 8 delete “the forms” and insert “forms”


Notes


Note 8 delete the whole and insert “C12.14.”


Note 9, delete the whole and insert “C12.13.”

3-007
Line 4, delete “D.3” and insert “D.5”; delete “his” and insert “their”


Line 5, delete “that” and insert “[that]”


Line 6, delete “him” and insert “them”


Line 12, delete “D.5” and insert “D.10”


Line 22, insert comma after “necessary” 


Line 23, delete round brackets 


Line 25, delete “D.5” and insert “D.10”


Line 45, delete “D.5” and insert “D.10” 

3-010
(Concluding certificate)


Line 1, delete “D.6” and insert “D.11”


Line 8, delete “D.7” and insert “D.12”


Line 9, delete “senior officer present” and insert “person taking the statement”


Line12, at end of paragraph insert new footnote 12a.


Notes


New note 12a

    12a In the 1995 edition the corresponding paragraph (Annex D.7) imposed this duty on the senior officer present, a requirement now abolished.

3-022
(Ex post factor recording: police stations)

Line 4, delete “a detention deadline is imminent and” and insert “there is an urgent need to interview,” 


Line 5, after “station” insert comma and thereafter insert “and it will not be safe to release the detainee on bail pending return to the police station at a later time for interview.” 


Line 11, delete “here again,”

Line 12, delete “if in the investigating officer´s view” and insert “unless” 


Line 14, after “interview.50” insert 

The test of practicability is now objective and contrasts with that in earlier versions of the paragraph, in which the question of practicability depended on the view of the investigating officer.50a


Notes


Note 49, delete the whole and insert “C11.7(c)”


Note 50, delete the whole and insert “ibid.” 


New note 50a

    50a  See C11.5(c), 1995 edition.

3-023
(Outside the police station: “Notes on arrest”)

Note 52, delete “C11.5(c)” and insert “C11.7(c)”

3-024
Code C provisions on recording)


Line 4, delete “officer´s pocket book” and insert “interview record”


Lines 16 and 17, delete “interviews of persons detained under the Prevention of Terrorism (Temporary Provisions) Act 1989” and insert:

enquiries linked to the investigation of terrorism or if the officer or civilian support staff member reasonably believe that recording or disclosing their name might put them in danger, in either of which case they must use their warrant or other identification numbers and the name of their police station”


Line 19, after “1995” insert “2003and 2004,”


Notes

Note 53, delete “C11.7 (1985 edition C11.4)” and insert “C11.4”

Note 54, delete “C11.9 (1985 edition C11.6).” and insert 

C11.10 (1985 edition C11.6). Cf C11.9 of the 1995 edition and corresponding paragraphs in earlier editions in which the requirement was to record the reason in the “officer´s pocket book, which would created an anomaly where the interview was recorded on the special interview forms”


[continue as existing text]


Note 55, delete “C11.5(a)” and isnert “C11.7(a)”


Note 56, delete “C11.5(c)” and insert “C11.7(c)”


Note 57, delete “C11.5(b)” and insert “C11.7(b)”


Note 58, delete “C11.6” and insert “C11.7(b) and C2.6A”


Note 59, delete “C11.8” and insert ‘C11.9”

3-025
(Verification requirements for the post facto note: rule for interview records in general)


Line 3, delete “C11.10” and insert “C11.11”


Line 4, delete “and 1995” and insert “to 2004”


Lines 7 and 8 (indented quotation), delete “the respects in which he considers” and insert “how they consider”
3-027
(Utterances outside the context of interviews)

Line 6, delete “significant” and insert “relevant ot the offence”


Line 9, delete “the respects in which)” and insert “how (that is, in the wording used in the 1991 and 1995 editions, the respects in which)


At end of paragraph insert new note 72a.
Notes

Note 72, delete the first sentence and insert:

For reasons which now escape the authors the first edition of the present work erroneously assumed that the word “significant” was employed rather than the words “relevant to the offence,” having replaced them in the 1995 edition. The error may have been the consequence of a proposal assumed to have been, but ultimately not, carried through, to make the substitution. Note for Guidance 11E states that “[s]ignificant statements described in [C]11.4 will always be relevant to the offence” 

After citation to Longmuir insert “(court stressed the importance of compliance)”; add on to note 72:

In Heslop [1996] Crim.L.R. 730, the officer failed to countersign a note made in accordance with C11.13 and it was held that although this constituted a technical breach it was immaterial since the note was written down in the officer’s notebook in his own handwriting.
New note 72a:


72a
The requirement to record a refusal to sign involves an entry in the custody record in accordance with C2.1, since it is information: Heslop [1996] Crim L.R. 730.
3-028
(Signification of accuracy)

Line 19, after “Note for Guidance” insert a comma followed by “the terms of which under the current edition are as follows”   


Line 21 (2nd line of indent), delete “he” and insert “they”; 


Lines 21 and 21, delete “words such as” and insert “words, e.g.”


Line 22, delete “his” and insert “their”


Line 23, delete “Where” and insert “If”; delete “officer” and insert “interviewer”


Line 24, delete “then”; delete second “then”

Line 25, delete “his” and insert “their”


Line 26, delete “when asked to do so shall” and insert “should”



Line 27, delete “11D” and insert “The Note”


Notes 


Note 74, delete “11D” and insert “11E (Note 11D under the 1995 code)”



Add on to note 74:

In Heslop [1996] Crim.L.R. 730 it was stressed that a simple signature did not comply with C11.13.

3-029
(Reading ex post facto note into the formal tape-recorded interview)


Line 4, delete “new paragraphs C11.2A and E4.3B” and insert “paragraphs C11.4 and E4.6”


Lines 6 and 7, delete “carried out in a police station the interviewing officer” and insert “the interviewer”


Lines 9 and 10, delete “before his arrival at the police station” and  insert:

in the presence and hearing of a police officer or civilian interviewer before the start of the interview and which have not been put to the suspect in the course of a previous interview.

Line 11, after “anything” insert new footnote 79a.


Line 15, delete “C11.2A” and insert “C11.4”; delete “new Note for Guidance 11D” and insert “Note for Guidance 11E”


Notes


New note 79a:

    79a The current wording contrasts with that in the predecessor provision, C11.2A of the 1995 edition, which made provision for the requirement in any interview “carried out in the police station” and  which had occurred before the suspect´s arrival in the police station.”

3-030
(Signing of Notes on Arrest and request for a solicitor)

Line 19, delete “excellent” and insert “convenient”


Line 35, delete “only”


Line 36, delete “but” and insert “and”; delete “either”


Lines 36 to 41, delete “Unlike the 1991 circular . . . in the taped interview” and insert 

However, it appears that the 1995 circular did not supersede the 1995 circular, which presumably remains in force, albeit probably now rather obscure.



Notes


Note 80, after “C6.6” insert “and Townsend (1989) unreported, C.A. no. 5860/X2/88”


Note 81, delete all and insert:

  81  H.O. . . . [number  /91] issued April 1, 1991, para 31, principle accepted on November 19, 1990. In Thomson (1995) unreported C.A. no. 94/7253/X4, a delay in showing a note to the suspect was a factor in quashing the conviction. 
3-031
(Suspect unable or unwilling to red or sign)


Note 85, delete “C.10 and C11.12” and insert “C11.11 and C11.14”

3-034
(Interviews at the police station)


Line 10, delete “at the time” and insert “at the same time”


Line 17, delete “C11.5” and insert “C11.7”


Indented quote:


Lines 18-19, delete “with a person suspect of an offence”


Line 20, delete “the interview” and insert “interview”


Lines 20 and 21, delete “the time the record is made (if different)”


Line 21, delete “breaks in the interview” and insert “interview breaks”; delete “and the names” and insert “and, subject to paragraph 2.6A [provision for anonymity of police officers of civilian support staff in terrorist inquiries or in cases where the officers or staff reasonably believe disclosure of their names might place them in danger] the names” 


Lines 23 and 24, delete “code of practice fo the tape-recording of police interview with suspects” and insert “Codes of Practice E or F [respectively for the audio and video recording of interviews with suspects]”


Lines 24 and 25, delete “The record must be made during the course for the interview unless in the investigating officer´s view” and insert “Any written record must be made and completed during the interview, unless


Insert new note 94a at end of indented quote.


Line 36, delete “officer´s pocket book” and insert “interview record”


Notes


New note 94a

   94a  In (b), a requirement in the 1995 edition for the record to state the time the record is made if after the interview was deleted from the 2003/2004 editions. Further, until 2003 the assessment of impracticability or interference with the inquiry under (c) was a matter for the investigating officer, whose judgment could presumably be called into account on Wednesdbury principles, but not otherwise. 


Note 95, delete “C11.9” and insert “C11.10”

3-035
(Interview station, continued)


Note 1, delete “C11.5(c)” and insert “C11.7(c)” 

3-036
(Contemporaneous noting outside the police station)


Line 24, delete “old code “ and insert “original version of the code”

3-038
(Stationery)


Line 15, after “no such advice” insert comma followed by “although the 1991 circular is still operative”

3-039
(Refusal of suspect to sign the record)


Line 2, delete “concerned” and insert “interviewed”; delete “to sign” and insert “sign” 


Line 7, delete “officer” and insert “interviewer”; delete “over to him and ask him whether he” and insert “to them and ask whether they”


Line 8, delete “(or make his mark)” and insert “or make their mark”; delete “the respects in which he considers” and insert “how they consider”


Line 9, delete “police officer” and insert “interviewer”

Line 11, delete “Efforts” and insert

In the versions of this provision prior to 2003 (eg C11.10 of the 1995 edition) it was the “senior officer present” who bore the responsibility for reading over the record, etc and efforts”


Line 12, delete “were in vain.16 However, in common sense it can safely be assumed that the phrase meant” and insert “met with no response.16  The phrase arguably meant” 


Line 13. delete “means” and insert “meant”


Line 15, delete “would remain” and insert “would have remained”


Line 16, delete “can hardly mean” and insert “could hardly have meant”


Line 17, delete “must mean” and insert “arguably meant”


Line 19, delete “will usually mean” and insert “would usually have meant


Line 20, delete “contrasts” and insert contrasted


Line 26, after “concoction.” insert

However, substitution in the 2003/2004 editions of the phrase “senior officer” present for “senior interviewer” puts paid to any interpretation which would require the involvement of an independent officer in the validation process.

3-040
(Refusal of suspect to sign the record, continued) 


Line 1, delete “C11.10” and “C11.12” and insert respectively “C11.11” and “C11.14”


Line 3, delete “to do so in accordance with the provisions of” and insert “in accordance with” 


Line 5, delete “they” (typographical error) and insert “there”


alternatively:


Line 6, delete “follow a refusal” and insert “refuse”


Line 9, delete “C11.12” and isnert “C11.14”


Line 22, delete “C11.12” and insert “C11.12” 

3-049
(Drawbacks of oral adoption”


Lines 8 to 15, delete the whole from “It was argued above” and insert:

The requirement in what is now C11.11 (C11.10 of the 1995 edition) for the validation process to be superintended by the “senior interviewer” instead of by the “senior officer present” (which words, as argued above, allowed an intepretation requiring the involvement of an independent officer present at the police station) will have served to facilitate such an abuse.

3-056
(“Profert”―the last example of the best evidence rule)


Line 7, Delete “But in the” and insert “In the”


Line 9, delete “But in and insert “However, in”
3-059
(Applicability of profert to written interview records)


Third sub-paragraph


Line 6 (line 40 of section), “delete “C11.5” and insert “C11.7”

3-061
(The Criminal Justice Act 1988)


Line 2, delete “by section 27” and insert “by the enactment of”


At end of paragraph add on:

As amended, s. 27 applies only in relation to alleged offences into which no criminal investigation had begun before April 1, 1997: Criminal Procedure and Investigations Act 1996 (Commencement) (Sections 65 and Schedules 1 and 2) Order 1997 (S.I. 1997 No. 683) and Criminal Procedure and Investigations Act 1996 (Appointed Day No. 3) Order 1997 (S.I. 1997 No. 682). In conformity with the enactment of the general hearsay provisions of the CJA 2003, the provisions of s.27 considered here are repealed, as from a day to be appointed, by the s.332 and Sched. 37, Pt 6, of that Act.

3-070
(Introduction of tape-recording, continued)

Line 9 after “Wales” delete text to line 13 “other points.” and insert the following:

furnishing a general introduction to the provisions for the tape-recording of interviews with suspects at police stations and containing guidance considered to be inappropriate for inclusion in Code E but of value to chief officers in making arrangements for tape-recording in their force areas. The circular touched on a range of matters, for example,  implementation of the new arrangements, interviews appropriate for taping, Code E, training, equipment and interview rooms, evidential use of taped interviews and arrangements for playing tapes in court. However its principal topic—contained in Annex D—concerned the preparation and service of summaries and records of interview. (The annex also contained advice to officers on preparing themselves beforehand for the conducting of interviews.)
3-071
(Introduction of tape-recording, continued)


Delete second paragraph and insert:


In the meantime the Home Office had in 1991 issued circular H.O. 39/1991 which updated H.O. 76/1988 in the light of experience gained since 1988 and contained a revised version of Annex D to circular H.O. 76/1988 on the preparation of summaries and records of tape-recorded interviews. In 1992 Annex D was revised again by circular H.O. 21/1992, issued on February 20, 1992, which, as with the earlier circulars, followed detailed consultation between the Home Office, the Association of Chief Police Officers (A.C.P.O.), and the C.P.S.12 In 1995 Code E was revised with all the codes following the enactment of the “silence” provisions Criminal Justice and Public Order Act 1994. The revision came into force on April 10th, 1995,13 in anticipation of which Annex D to circular H.O. 21/1992 was withdrawn and replaced by a further amended version embodied in Annex A to circular H.O. 26/1995 issued on April 3rd.13a In the introductory text it was stated that the purpose of the circular was to provide police in England and Wales with national guidelines on the preparation of written records of interviews in accordance with Note for Guidance 5A of revised Code E. For ease of reference the text of the revised annex was usefully highlighted (in italics) where changes were made. The introductory text also referred to the fact that pilot studies were expected to take place during 1995 under the aegis of the Transcripts Working Group chaired by the Home Office, which would be the subject of separate guidance to the forces involved and that in the light of the conclusions of those studies, further guidance would be issued if necessary.13b

After being laid in draft before Parliament on 26 February, 2003, a full revision of Code E was brought into force on 1 April of that year13c and was re-issued in 2004, coming into force on 1 August.13d Another revision, containing some minor changes, is due to come into force on 1 January 2006.

Notes


Note 11, line 1, delete “are the” and insert “were the”

New notes
      13a The full text was conveniently set out in (1995) 159 J.P.N. 303, 6 May. The introductory text stated (in para. 4) that the contents would in due course be incorporated into s.7.13 of the Manual of Guidance for the preparation, processing and submission of files. 
     13b  Para. 5.

   13c Brought into effect by The Police and Criminal Evidence Act 1984 (Codes of Practice)(Codes B to E)(No. 2) Order 2003 (S.I. 2003 No. 703).

   13d Brought into effect by The Police and Criminal Evidence Act 1984 (Codes of Practice) Order 2004 (S.I. 2004 No. 1887).

3-086
(Code E of PACE, etc)


(Caption (b): Relationship with Home Office circulars)


Line 1, delete “has been in force since” and insert “was first introduced in”

Lines 3 to 5, delete from “provisions” to end of paragraph and insert:

Annex A to circular H.O. 26/1995, which sets out the national guidelines on written records of taped interviews and replaces Annex D to H.O. 21/1992 with an amended text.

(Caption (d): Disciplinary liability, etc)


Delete text of caption and insert:

(d) No disciplinary, criminal or civil liability of police officers for PACE Code breach


Line 1, delete “are liable” and insert “were formerly, but are no longer, liable”


Line 2, delete “but are” and insert “and are” 


Notes


Note 47, revise as follows:

  47  Liability to disciplinary proceedings for a code breach was originally enacted by s.67(8), which subsection was repealed by the Police Act 1996, s.103 and Sch. 9, Pt II. 


Note 52, add on: “See above, para. 2-026.” 


Note 53, add on: “See generally chapter 2, above.”


Note 54, delete text of note and insert “E1.11, formerly a Note for Guidance.”

3-086
(Cases in which interviews must be tape-recorded – indictable offences)

Lines 10 and 11, delete “A Note for Guidance advises” and insert “The 1995 edition of the Code advised” 


Line 13, between “interview.” and “It is advised” insert:

For some obscure reason the advice has not been carried into the current edition of the Code.

3-088
(Section 3: Specific offences in respect of which interviews need not be tape-recorded)

Delete the whole of section 3 and insert the following new section:

3. Terrorism cases
Under editions of the Code prior to 2003 tape-recording was not required under the code for the interviewing under caution of persons in connection with terrorism60 or in cases under section 1 of the Official Secrets Act 1911.61 There is no longer any exemption from the Code for official secrets cases and the Code now provides that it is inapplicable to interviews of persons arrested under section 41 of the Terrorism Act 2000 or of those detained under Schedule 7 of that Act but points out that the Act makes separate provision for a Code of Practice for the tape-recording of such interviews.62 


Notes


Replacement notes:

   60 1995 Code E3.2(a).

   61 1995 Code E3.2(b).

   62 E3.2

3-089
(Urgent interviews, etc, General provision)

Lines 5 and 6, delete “until the failure has ben rectified or a suitable room or recorder becomes available.”

Line 9, delete “advises” and insert “in the 1995 edition (but not retained in the current edition) advises”


Line 10, delete “who are”


(Under (c) – Reasons for not taping to be recorded)


Line 16, delete “in specific terms of the” and insert “of the specific” 


Inser the following new sub-paragraph:

(d )  Interviewing detainees in a cell
   If a person refuses to go into or remain in a suitable interview room and the custody officer considers, on reasonable grounds, that the interview should not be delayed, the interview may, at the custody officer´s discretion, be conducted in a cell using protble recording equipment, or if none is available, recorded in writing as required by Code C, section 11.69a Cells are rarely provided with a mains socket and the code oddly no longer advises in favour of the use of machines with timecoding or other security device.69b Even if no dedicated twin deck machines with alternative mains or battery operation were available, it is almost inconceivable that an ordinary battery operated cassette recorder could not be located somewhere in the police station. 


Notes


Note 69, delete “3K” and insert “3B”


New notes 

    69a C3.4. The reasons must be recorded: ibid.

    69b See below, para 3-092 (Noter-up).

3-090
(Interview need not be tape-recorded when prosecution unlikely – 


(c) Reasons for not taping to be recorded)


Line 17, delete “in specific terms of the” and insert “of the specific”


Notes


Note 74, delete “3K” and insert “3B”

3-091
(Where potential witness becomes a suspect during interview)


Line 1, delete “It is” and insert “Under the 1995 edition of the code it was”


Lines 1 and 2, delete “is interviewed” and insert “was to be interviewed”


Line 3, delete “has grounds” and insert “had grounds”; delete “has become” and insert “had become”


Line 4, delete “must be” and insert “had to be”


Line 5, delete “authorises” and insert “authorised”


Lines 6 to 9, delete the sentence beginning “The provision requiring . . .” and insert:

For some obscure reason this provision hs not been specifically retained in the current edition of the code, although it clearly continues to be implicit. 

3-092
(The tape recorder)


Line 1, delete “either of twin deck or single deck machines” and insert “of single, twin or triple deck machines”


Line 2, delete “In pratice” and insert:

Provision for triple deck machines was an innovation in the 2003 edition, presumably reflecting their advent, although in practice” 


Line 2, delete “are now” and insert “remain”


Lines 3 and 4, delete ‘advises that the machine should be’ and insert ‘in the 1995 edition advised that the machine would “normally’”

Line 4, delete “advises” and insert “advised”


Line 5, add on:

This guidance no longer appears in the code, understandably enough in the case of voice-recording capability, but it is not lcear why the guidance favouring timecoding or other security device has been deleted.

3-092
(. . . continued: (b) Master tapes and working copies)


Line 11, after “made” insert

and the working type is a copy of the master tape. The working tape is either the second or third tape used in a triple dick machine.


Notes


Note 77, delete “ibid.” and “Note 2C”

Note 79, delete “2C” and insert “2B. The precise wordking in the text is that used in Note 2C of the 1995 edition.”

3-092
(. . . continued: (c) Sealing of the master tape) 


Line 13, delete “establish the suspect´s confidence in” and insert “show”


Lines 14 and 15, delete “before it leaves the presence of the suspect after the recording is made” andisnert “in the suspect´s presence”  


Notes

Note 80, delete “2B” and insert “2A”

3-092
(. . . continued: (c) Making and use of working copy)


Note 82, delete “2B” andinsert “2A”

3-092
(. . . continued: (d) Custody of master tapes)


Sub-para line 7, delete “unnecessarily”


Notes


Note 87, delete “E5.2” and insert “E5.2, referring to ibid.”

3-092
(. . . continued: (f) No criminal proceedings pursued)


Delete existing caption and insert “Criminal proceedings not purused or concluded”


Sub para lines 1 and 2, delete “it is the responsibility of the chief officer of police to establish” and insert “or the criminal trial and, if applicable, appeal proceedings to which the interview relates have been concluded, the chief officer of police is responsible for establishing”

3-093
(Conduct of the interview — (a) Preparatory)


Line 1, delete “1992” and insert “1995”


Notes



Note 93, delete text and insert:

    93  H.O. 26/1995, Annex A, para. 3, replacing the same advice in para. 3 of Annex D to circular H.O. 21/1992.

3-093
(Continued (b) — Overt recording)


Sub-para line 3, delete “advises” and insert “under the 1995 edition advised”


Line 4, delete “are” and insert “were to be”; delete “must” and insert “was to” 


Line 5, delete “is” and insert “had to be. This advice has not been retained in the current edition, understandably in the case of the first part sincc the requirement for complete openess is hardly consistent with a requirement for the arrangements to be unobtrusive.” 

3-093
(Continued (c) — Noting counter times as against salient points)

Sub para line 18, add to list of examples of information likely to need to be retrieved:

(v) failures to answer questions, whether adequately or at all which deal with a material part of the allegation (verbatim in complex cases).96a
Notes

Note 96, delete text and insert:

    96  H.O. 26/1995, Annex A, para. 4, replacing the same advice in para. 4 of Annex D to circular H.O. 21/1992.


New note 96a

        96a  This example was new in the 1995 circular, reflecting the changes introduced by the Criminal Justice and Public Order Act 1994 in relation to the defendant’s silence. The 1995 circular dispenses with para. 14 of Annex D to the 1992 circular which advised that in cases where a person being interviewed answered “no comment” or maintained silence throughout the interview there was no need to prepare a Record of Taped Interview. It further pointed out that the fact that the interview took place would have been referred to in the officer’s statement and reference would have been made to the accused remaining silence or consistently answering “no comment.”     

3-094
((d) Commencement)


Line 1, delete “police officer” and insert “interviewer”

Line 3, delete “It is” and insert “The 1995 edition of the code” 


Line 6, delete “are” and insert “were to be”; at end of sub-paragraph add on 

The advice has not been perpetuated in the current edition.


Notes


Note 97, delete the whole text and insert:

    97  E4.3. The requirement for the tapes to be “clean” was an innovation of the 1995 edition, which replaced the requirement in the original version of the code for the tapes to be “previously unused”,

3-094
(Continued (e) — Opening formalities)


Sub para line 1, delete “officer” and isnert “interviewer


Line 2, delete “state”


Line 3, in indent (a) before “that the” insert “say”


Line 4, in indent (b) before “his name” insert “give”; delete “police officer” and insert “interviewer”


Line 6, after “terrorism” delete the rest of indent (b) and insert 

or if the interviewer reasonably believes that recording or disclosing their names might put them in danger, in either of which case warrant or identification numbers and the name of the interviewer´s police station should be used;99a


Line 8, in indent (c) delete the whole text and insert 

(c) ask the suspect and any other party present, e.g. a solicitor, to identify themselves;


Line 10, in indent (d) before “the date” insert “state”


Line 11, in indent (e) before “that the suspect” insert “state”


Notes


Note 99, delete “E4.2” and insert “E4.4”


New note 99a:

    99a Applying E2.3.

3-094
(Continued (f) — Voice identification)


Sub para line 2, delete “officer” and insert “interviewer”


Notes


Note 1, delete “4B” and insert “4A”

3-094
(Continued (g) — Caution)


Sub para lines 1 to 3 , delete the first sentence and insert:

Code E requires the interviewer to caution the suspect in accordance with Code C2 and draw attention to the provisions in Code C describing the restriction on drawing adverse inferences from a suspect´s failure or refusal to say anything about their involvement in the offence when interviewed or after being charged or informed that they may be prosecuted, and how it affects the terms of the caution.2a


Line 8, delete “In the past interviewers have usually given” and insert “In any event, interviewers invariably give

Notes


Note 2, delete “E4.3” and insert “E4.5”



New note 2a

    2a  E4.2.

3-095
((h) Right to free and independent legal advice)


Sub para lines 2, 4 and 7, delete “police officer” and insert “interviewer”

Notes


Note 3, delete “E4.3A” and insert “E4.5”

3-095
(Continued (i) — Duty to put earlier significant statement or silence)


Sub para line 1, delete ‘officer “shall then”’ and insert “interviewer must”


Notes


Note 5, delete “C11.2A” and insert “C11.4”


Note 6, delete “E4.3B” and insert “E4.6”

3-095
((i) Special warnings) 

Erratum: caption number should be (j)

Delete the whole text and insert:

The code draws attention to the requirements of Code C for determining if and when special warnings need to be given under sections 36 and 37 of the the PACE Act about the consequences of failing or refusing to explain various matters.7 


Notes


Note 7, delete “E4.3C” and insert “E4.2”

3-096
((k) Interviews with the deaf)


Sub para line 1, delete “equivalent” and insert “and hearing impaired”


Line 2, delete “as other suspects” and insert “equivalent to those enjoyed by other suspects as far as this is possible using audio recording”


Line 3, delete “there is doubt about his hearing ability, the police officer” and insert “is suspected of having impaired hearing, the interviewer”

Notes


Note 8, delete “4E” and insert “


Note 9, delete “E4.4” and insert “E4.7”


Note 10, delete the whole and insert “Note for Guidance 4C”

3-096
(Continued (l) — Objection by the suspect to tape-recording)


Sub para lines 3, 7, 11 and 12, delete “police officer” or “officer” and insert “interviewer”

Notes


Note 11, delete “E4.5” and insert “E4.8”


Note 12, after “section” insert “11” 


Note 13, delete “4G” and insert “4D” 

3-096
(Continued (m) — Suspect unwilling to admit other matters on tape)


Sub para lines 1, delete “police officer” and insert “interviewer”

Line 4, delete “police” and insert “interviewer”


Notes


Note 14, delete “E4.7” and insert “E4.10”

3-097
((n) Complaints during the interview)


Line 1, delete “officer” and insert “interviewer”


Line 8, delete “wherever” and insert “if”


Lines 13, 28-29 and 32-33, delete “interviewing officer” and insert “interviewer”


Notes


Note 15, delete the whole and insert “E4.7; C12.9 and C9.2” 


Note 16, delete “4H” and insert “4E”


Note 17, delete “4J” and insert “4F”

3-098
((o) Changing tapes)


Lines 3, 4, 6 , delete “police officer” or “officer” and insert “interviewer”


Notes


Note 18, delete “E4.8” and insert “E4.11”


Note 19, delete “E4.13” and insert “E4.16”

3-098
(Continued (p) — Tape breaking during interview)


In caption delete “breaking” and insert “snapping”


Sub para line 1, delete “if a tape breaks” and insert “if one of the tapes snaps”

Line 2, delete “If one of the tapes breaks during the interview” and insert “If this happens”


Notes


Note 20, delete “4M” and insert 

   20 Note 4H. The verb “snaps” sensibly replaces the word “breaks” in the 1995 edition, to avoid confusion in the code text with that word in the context of an interview break.

3-099
(Taking a break during interview)

Erratum. Caption (a) should be caption (q).


Lines 1 and 2, delete “and the interview room is to be vacated by the suspect”


Lines 3 and 4, delete “The tape must then” and insert “When a break is taken and the interview room is vacated by the suspect, the tapes must”


Line 6, delete “a police officer” and insert “an interviewer”


Lines 6-8, delete “the fact that a break is to be taken, the reasons for it and the time must be recorded on tape and” 


Lines 11 and 14, delete “officer” and insert “interviewer”


Notes


Note 21, delete “E4.9” and insert “E4.12”


Note 22, delete “ibid’ and insert “E4.12A”


Note 23, delete “E4.10” and insert “E4.13”


Note 25, delete “4L” and insert “4G”

3-099
(Continued (r) — Caution after a break)


Delete the full text and replace with the following: 
After any break in the interview the interviewer must, before resuming the interview, remind the person being questioned that he or she remains under caution or, if there is any doubt, give the caution in full again.26 Reference is made to the Note for Guidance reminding interviewers that it may be necessary to show to the court that nothing occurred during a break or between interviews which influenced the suspect´s recorded evidence and that after a break or at the beginning of a subsequent interview the interviewer should consider summarising on tape the reason for the break and confirming this with the suspect.27


Notes

Replace existing notes 26 and 27 as follows:


   26  E4.14. The equivalent provision in the 1995 edition, E4.11, stated that after a break the interviewing officer had also to ensure that the person being questioned was aware of his right to legal advice, but for some reason this has not been perpetuated in the current edition.

   27 Note 4G. In the 1995 edition there was a dedicated Note for Guidance, Note 4K (which has not been perpetuated in the current edition) advising that in considering whether to caution again after a break, the officer should bear in mind that he might have to satisfy a court that the person understood that he was still under caution when the interview resumed.

3-099
(Continued (s) — Failure of recording equipment during interview)


Line 3, delete “officer” and insert “interviewer”


Notes

Note 28, delete “E4.12” and insert “E4.15”


Note 29, delete “Notes 3J and 3K” and insert “Note for Guidance 3B”; delete “were” and insert “was” 


Note 30, delete the text and insert “E3.3(b)” 


Add on new captioned section (t):

(t) Solicitor’s right to tape record police interview

According to complaints by the Criminal Law Committee of the Law Society some police forces were preventing solicitors from making their own audio recording of the police interview with the suspect.30a As a result Home Office circular H.O. 24/98 confirms that there is nothing to prevent this and that the police are required to “accommodate any request by the solicitor to make a separate audio recording using their own audio recording equipment.”30b The request may only be refused if “there are individual circumstances specific to the case which may prejudice the course of the investigation.”  

Notes


New notes 30a and 30b:


30a
Criminal Practitioners Newsletter,  No. 35, Law Society, July 1998.


30b
Issued by the Procedures and Victims Unit.


31
Code E.4.14.

3-100
(Concluding the interview —(a) Opportunity to clarify utterances


Notes


Note 31, delete “E4.14” and insert “E4.17”

3-100
(Continued (b) — Recording time of conclusion)


Notes 


Note 32, delete “E4.15” and insert “E4.18”

3-100
(Continued (c) — Disposal of tapes)


Sub para line 4, delete “officer” and insert “interviewer”


Line 7, delete last sentence and insert

The relevant code provision does not specifically make the requirement for the interviewer to sign the label subject to the usual exception in cases of terrorism or where the interviewer reasonably believes reocrding or disclosing his name might put him in danger. By contrast the requirement for aan inspector or custody officer to sign the label where the suspect or third party refuseds to do so is expressly stated to be subject to that exception.  

3-100
(Continued (d) — Notice to the suspect about the tape)


Sub para lines 2 to 4, delete from “a copy” to the end of the sub-para and insert “if the person is charged or informed that he will be prosecuted, a copy of the tape will be supplied as soon as practicable or as otherwise agreed between the suspect and the police.”


Notes 


Note 34, delete “E4.16” and insert “E4.19”

3-100
(Continuation of  “Concluding the interview”) 


Add on new captioned section:

(e) Provision to the defence of copies of the tape


Home Office circular H.O. 24/98 advises that tapes should be provided on-the-spot following charge where there are fast copying facilities. In stations where these do not exist, police are encouraged to make evbery effort to ensure that a copy of the tape is forwarded to defendants or their solicitors as soon as possible.

3-101
(After the interview, etc) 


Line 1, delete “police officer” and insert “interviewer”; delete “notebook” and insert “pocket book”

3-103
(Code E advice, etc – Application of national guidelines)


Line 4, delete last sentence and insert:

These are issued in Home Office circulars, that currently in force being H.O. 26/1995 dating from 1995, the particulars of which are set out later. 
3-104
(The 1989 Practice Direction)

Delete existing caption and first paragraph and second paragraph (paragraph (a) and insert:

3. Practice Directions

In 1989 the Court of Appeal laid down in Practice Direction (Crime: Tape Recording of Police Interviews)45 various directives concerning the preparation of evidence of tape-recorded interviews for court. In 2002 these were substantially reproduced, although with amendments, in Practice Direction (Criminal Proceedings: Consolidation), para. IV.43.45a 

(a) Interview records to be prepared in accordance with national guidelines
    The 1989 Practice Direction stated that the relevant parts of Code E envisaged that a case in the Crown Court in which a tape recording of a police interview with a suspect had been made would normally be conducted using a record of interview if such a record had been agreed by the defence. This specific statement is not contained in the 2002 Practice Direction, which merely states that were a record of the interview is to be prepared this should be in accordance with the national guidelines approved by the Secretary of State, as envisaged in a Note for Guidance to the Code.46

At end of caption (b)—(Sufficient notice, etc)—insert new note 46a. 


In line 1 of paragraph (b) delete “Sufficient” and insert 

Where the prosecution intends to adduce evidence of the interview in evidence, and agreement between the parties has not been reached about the record, sufficient 


In paragraph (b), sub para (i)—(Procedure to secure, etc)—line 5, delete “date of transfer with a view” and insert “date of transfer, or at the [Plea and Directions Hearing] if earlier, with a view”


Sub para (ii)—(Tape to be played, etc)—line 5, delete “(ii)(a) above” and insert “(ii) above, or as ordered at the PDH, 


Sub para (iii)—(Notice of agreement)—lines 1 and 2, delete “2(a) or (b)” and insert “(i) or (ii)” 


Sub para (iv)—(Prosecution intend to play, etc)—line 4, delete “transfer notify” and insert “transfer, or, if earlier, at the PDH, notify”


Sub para (v)—(Editing)—line 2, delete “the general” and insert “the following general”; line 3, delete “followed” and insert

 . . . followed: (a) where a defendant has made a statement which includes an admission of one or more other offences, the portion relating to other offences should be omitted unless it is or becomes admissible in evidence; (b) where the statement of one defendant contains a portion which is partly in his favour and partly implicatory of a co-defendant in the trial, the defendant making the statement has the right to insist that everything relevant which is in his favour goes before the jury; in such a case the judge must be consulted about how best to protect the postion of the defendant.


Notes


New notes:

    45a   [2002] 1 W.L.R. 2870.

    46   IV.43.1, citing Note E5A.

    46a  IV.43.2 


Note 47, replace full-stop after “booklet” with comma.


Note 48, delete existing text and insert:

    48  The 1989 Practice Direction simply stated that the general principles on editing should be followed

3-105
(Referral to the court, etc)
 


At the end of the caption insert new footnote 48a.


Line 1, delete “(ii)” and insert “(b)”


At the end of caption (d), (Production and proof of tape), insert new footnote 48b.


At the end of caption (c) (Officer at interview, etc) insert new footnote 49a. 

At the end of caption (d) (Isolating portions, etc) insert new footnote 49b.

Notes


New notes:

   48a  IV.43.3.

   48b IV.43.4.


New notes:

   49a  IV.43.5.

   49b IV.43.6.

3-106
At the end of caption (g)—(Wasted costs, etc)—insert new footnote 49c.

At the end of caption (h)—(Trial listed, etc)—insert new footnote 49d


At the end of caption (i)—(Meaning of , etc)—insert new footnote 49e


In caption (j)—(Code E and Home Office Circular 76/1988)—delete “76/1988” and insert: “26/1995”


Lines 2 and 3, delete “76/1988 issued on August 17, 1988 (now replaced by H.O. Circular 21.1992).” and insert “26/1995.49f”.


New notes

    49c  IV.43.7

    49d  IV.43.8

    49e  IV.43.9

    49f IV.43.10. The 1989 practice direction was intended to be read in conjunction with Code E and Home Office Circular 76/1988. The latter was replaced by H.O. 21/1992 which has now been replaced by the 1995 circular.   

3-107
(The use of summaries)


Last line (line 8), delete “1992” and insert 

1995, which stresses that the guidelines do not diminish the requirement for a written record of a tape recorded interview to be prepared after the interview where proceedings take place.

3-108
In bold caption “1. Home Office circular . . . ” replace “21/1992” with “26/1995”

Caption (a), (“When records of interview are necessary”) retitled and text of the paragraph revised:

(a) Responsibility for preparation of written record of interview
In contrast with the 1992 circular, the 1995 circular allows for the involvement of others than the investigating officer, including civilians, in the preparation of records.50 Where proceedings are to follow an interview, a written record of the interview should be prepared by, or on behalf of, the interviewing officer.50a The preparation of the written record may be carried out by other staff, including civilian personnel. The interviewing officer is responsible for the accuracy of the written record which the officer should sign. The circular reproduces the guidance set out in its predecessor that in exceptional cases, it may be necessary to provide a full transcript of the interview, in which case a record will not normally be necessary.

Notes

New notes: 

50  ibid., introductory text, para. 3

50a H.O. 26/1995, Annex A, para. 1. It is to be noted that H.O. 21/1992, Annex D, para. 1 stated that the preparation of a record was not necessary where the interview produced no evidence and there was not other evidence on which a prosecution could be considered, or if for any other reason no case file was to be submitted. Para. 3. of the 1995 introductory text stresses that the circular does not diminish the requirement for a written record of a tape recorded interview to be prepared where proceedings take place.

Amended note 51:

51H.O. 26/1995, Annex A, para. 2.

3-109
(Admissions must be verbatim)


Retitle caption (c) as follows:

(c) Admissions must be reported verbatim
Line 3, delete sentence beginning “These will include . . .” and insert:

These will include ambiguous admissions (e.g. one of the main elements of the offence may be missing—“I took the bicycle but I knew Jimmy would have let me use it”) and qualified admissions (e.g. raising a potential defence—“I did stab him, but it was only because he ran at me with the meat axe when I was carving the bread”). 

Paragraph (d) captioned “Admissions to offences not under immediate investigation”, amended as follows: [underlined = innovation; strikethrough = deletion]

(d) Admissions to offences not under immediate investigation
    Annex A, paragraph 6, of the 1995 circular (replicating paragraph 6 of Annex D of the 1992 circular) advises that when any admission is made to an offence which is not the immediate subject of investigation but which might be taken into consideration, the tape counter time or times should be noted and a brief description given in the record of interview. [Annex D of the circular, paragraph 6, provides that] The record should contain sufficient information to enable the Crown Prosecutor to assess whether the offences charged adequately reflect the gravity of the defendant’s conduct and how the case might best be presented in court. The paragraph suggests the following examples: “(counter time) unlawful taking, red Escort; (counter time) burglary, petrol station, High Street; (counter time) burglary, dwelling house, night time.” Paragraph 4 of the introductory text of the 1992 circular stated that paragraph 6 of Annex D repaired a misunderstanding in Annex D of the previous circular, H.O. 39/1991. [Continue as existing text]
3-110
(Distinction between complex, etc.) 


Line 11, after “Guidelines” insert comma and “Annex B”.

Line 17, insert further definition of complex case:

(v) the suspect is under 14 years of age and the prosecution must rebut       the presumption that the youth did not appreciate that what he was       doing was “seriously wrong.”54a
(Caption (f): Complex cases, etc.) 

Line 5, after “involved” replace full-stop with comma and insert:

or in the case of youth offenders under 14, questions aimed at demonstrating that they knew that what they were doing was seriously wrong. The circular advises55a that the main salient points to be recorded verbatim will also include specifically any questions or answers relating to the following sections of the interview (if applicable): (i) a failure by the suspect to account for any object, substance or mark which was found at the time of his arrest in or on his person, clothing or footwear, or in the place where he was arrested, or otherwise in his possession; (ii) a failure by the suspect to account for his presence on arrest at the same place, and at or about the same time, that the alleged offence occurred; (iii) any other failure by the suspect to answer questions, whether adequately or at all, which deal with a material part of the allegation. The circular advises55b that the issues of bail and alternative pleas or [of] charges . . . 

Line 9, delete “of Annex D”.

Line 12, delete “Annex also” and insert “circular further”.

Line 19, delete “A decision” and insert “The circular states57a that a decision”

Notes


Erratum, note 54, corrected:

   54 The National Mode of Trial Guidelines were issued by Lord Lane C.J. in Practice Note (Mode of Trial: Guidelines) (1990) 92 Cr. App.R. 142, and revised and reissued by the Criminal Justice Consultative Council with the commendation of Lord Taylor C.J. They are set out in Archbold, §§ 1-40 to 1-44. 
New note 54a:

   54a This was an innovation of the 1995 circular

Note 55 replace with the following:

   55 H.O. 26/1995, Annex A, para. 8.

New note 55a:

   55a ibid., para. 9. This was an innovation of the 1995 circular.
New note 55b:

   55b ibid., para. 10

Note 57 revised: 

   57 H.O. 26/1995, Annex A, para. 11.

New note 57a:

   57a ibid., para.12. 

3-111
(Caption (h): Administrative particulars, etc)

In caption, delete “Administrative particulars” and insert “Preliminary formalities”


Line 4 of text under caption (h), in front of “Whenever” insert the following new text:

In addition to these points, the 1995 circular introduces two further matters which it is advised should be included in the record: the fact that the suspect was reminded of his right to legal advice (Code E4.3(a)) and the fact that any significant statement or silence occurring before the start of the tape-recorded interview was put to the suspect during that interview (Code E4.3(b)). In the latter case the statement or silence and the reply should be recorded verbatim. The circular notes that since courts may now take account of the defendant’s failure or refusal to answer a question or to answer it satisfactorily it is important that prosecutors are provided with any relevant information which may have a bearing on how such evidence may be used. [Continue as existing text.]

After caption (j) erratum, superscript foonote number 62 should be placed immediately next to caption.

Notes

Note 58, delete “para. 10” and insert “para. 13”.

Note 59 replace text with the following: 

   59 It is advised at ibid., that all other matters in Annex A, para. 4, supra, may be summarised as shown in a model set out in Appendix A of the 1995 circular.

Note 60, delete “Annex D, para. 11” and insert “Annex A para. 14”.

Note 61, delete “para. 12” and insert “para. 15”.

Note 62, delete “para. 13” and insert “para. 16”.

3-112
(“No comment” interviews)


Delete footnote number 63 from end of caption

Line 2, delete “the Circular” and insert “the 1992 circular”


Line 3, insert footnote 63 after “Interview.” 


Lines 6 and 7, delete the final sentence (“It is not clear . . .) and insert:


The guidance on “no comment” interviews was not reproduced in the 1995 circular, presumably in the light of the enactment of the Criminal Justice and Public Order Act 1994.  


Caption (l): (Supervision)


Remove superscript footnote 64 from caption

Line 1, delete “The principal text of the circular” and insert “A paragraph of the principal text of the 1992 circular which remains in effect64”

Line 13, delete “Annex D” to “Annex A of the 1995 circular”

Last sentence of the paragraph, delete and  insert the following:
Other parts of the principal text of the 1992 circular which remain in force refer to the fact that the Home Office, A.C.P.O., and the C.P.S. have jointly produced and agreed national training material on writing up records of tape recorded interviews, consisting of a video film (with script), a self-teaching booklet and notes for trainers.66 Copies of the training material were due to be sent out to all force training officers within a fortnight of circular’s issue and had already been provided for all Crown Prosecution Officers. The circular expressed the expectation that Chief Officers would consider opportunities for joint training, stressed that coöperation between the police service and the C.P.S. was essential if a high national standard was to be achieved, and expressed the hope that maxium use would be made of the agreed training material. 
Notes

Note 63, delete “ibid, para. 14” and insert “H.O. 21/1992, para. 14”  
Note 64, amend to:

    64 H.O. 21/1992, principal text, para. 7.

Note 65, amend to:

   65  Para. 17, replicating Annex D, para. 15, of the 1992 circular.

Note 66, amend to:

   66  Principal text, paras. 5 and 6.

4-144
(Video-recording, continued) 


Before the second sub-paragraph (beginning “Although there is a close . . .) insert the following new sub-paragraphs:

    In 1997 it was reported that the Home Office intended doubling the then existing pilot project for video recording of interviews, to involve at least eight forces, and that the wider project would take at least two years to complete and evaluate.50a It was also predicted that with the costs of setting up the equipment nationally estimated at £100 million it was likely to be many years before routine videotaping of interviews with suspects is introduced to the 43 forces in England and Wales.


Progress in the diffusion of video-recording nationally has continued slowly. It was not in fact until 2002 that a PACE Code of Practice dealing specifically with the video recording of interviews with suspects was issued for the first time, being subsequently re-issued with the other revised PACE codes in 2004.50b The code was issued in conjunction with the expansion of the pilot scheme under two Orders approved by Parliament requiring the visual recording of interviews of suspects by police officers respectively at twelve police stations and subsequently at a further three.50c The mandatory requirement for visual recording in these areas was revoked in 200350d and there is at present no requirement for any police force to make visual recordings of interviews, but police officers who choose to make such recordings will still be required to have regard to the provisions of Code F. 


In moving for the approval of the Order introducing Code F in 2002, Lord Bassam of Brighton, the Minister, made a number of observations to the House of Lords which give some insight into the Government´s strategy:50e

   
   The code does not of itself make the visual recording of interviews mandatory. A second order, the Police and Criminal Evidence Act 1984 (Visual Recording of Interviews) (Certain Police Areas) Order 2002 . . . will make the interviews mandatory in only those police stations participating in the pilot scheme. . . . The code of practice both ensures that the prerequisite to the pilot is in place and that the procedures are applied consistently, fairly and openly across the police stations participating in the pilot scheme in a properly regulated fashion. . . . The code of practice has been drafted in consultation with the Association of Chief Police Officers, the Lord Chancellor's Department and the Crown Prosecution Service. The provisions of the code will govern the way in which interviews should be recorded visually. The code mirrors much of the existing Code E for audio-taping as it is the medium by which the interview is recorded that we are seeking to evaluate, not the process of interviewing. At Section 2, the code emphasises the need for the recording to be carried out in an open and transparent manner to enable the suspect to have confidence in the impartiality and accuracy of the process. The scope of the interviews to be recorded visually, which are set out in Section 3, broadly follow the scope of those interviews that are currently audio-recorded. Additionally, we have included instances of anyone who is deaf or speech-impaired and requires sign language to communicate. The code also includes provisions emphasising the integrity and security of the process. . . . [W]hat we are proposing here is not contentious. We want to facilitate a pilot scheme that will enable us to undertake an evaluation of the visual recording of interviews with suspects, using both analogue video and CD digital technology. The aim of the pilot scheme is to establish the nature and extent of any benefits to the criminal justice process of visually recorded interviews compared with the present system of audio-taping. The use of video-recording police interviews with suspects is by no means new. In this country, the West Midlands Police first introduced experimental schemes at two police stations in 1989, followed by the Metropolitan Police, West Mercia and Kent. Elsewhere, forces are also considering or have already carried out their own limited trials of video-recording. In other countries, the history of having a visual record of an interview stretches further back. Canada first began testing its use in 1985. In this country there has been some hesitancy about extending the use of visual recording. In contrast, other jurisdictions regularly use the technology, and prosecuting authorities use the visual recording of the interview in the preparation of the case; and, where required to produce interview evidence in court, the visual medium is commonly used as the best way of presenting the evidence. That is the situation in most Australian states and throughout New Zealand. There are several reasons why visual recording is still only emerging in England and Wales. One factor is that other countries have generally gone from a situation in which interviews were not electronically recorded at all to one in which they are video-taped. In this country, however, the first means of electronically capturing interviews to be introduced was audio-taping, and, following field trials in the mid-1980s, audio-taping was gradually rolled out nationally. The reason why audio rather than visual taping was selected at that time as the means of recording interviews was undoubtedly that video technology was at a relatively early stage of development and comparatively expensive. But, as we know, in recent years there have been major strides in video and digital technology, with an associated reduction in the costs of the equipment involved. . . . When it was introduced back in 1988, audio taping represented the most cost-effective use of the technology available at that time in order to capture the contents of police interviews accurately and reliably. This is perhaps no longer the case and visual technology, in the formats of video and digital, has improved immeasurably. There is widespread interest among police forces in moving from audio to video recording. A number of forces have for some time used video recording, while others are actively considering doing so. There is a danger that without a lead from the centre a plethora of different systems, working to different standards and procedures, will develop, which will eventually need to be regulated. One purpose of carrying out research at the present time, therefore, will be to identify good practice and assist in the development of guidance, which will highlight the way forward. Over the past 12 months, officials have been working with the Association of Chief Police Officers and colleagues in the Crown Prosecution Service and Lord Chancellor's Department to establish a pilot scheme by which we can undertake an evaluation of the visual recording of interviews with suspects. We propose that the scheme will take place at three police stations in each of the following force areas: in Kent at Tonbridge, Gravesend and Chatham; in Hampshire at Basingstoke, Southampton and Portsmouth; in West Mercia at Redditch, Worcester and Telford; in the Metropolitan Police area at Edmonton, Bromley and Colindale; and in Essex at Southend, Colchester and Harlow. The pilots will last for 12 months, with an option to extend their duration to 18 months if further field data are required to inform the evaluation report. The scheme will be managed by an interdepartmental steering group, which will include representatives from the Home Office, the Association of Chief Police Officers, the Lord Chancellor's Department and the Crown Prosecution Service. The evaluation will be undertaken by an independent team from Goldsmiths College and the University of Kent. . . . We will need to look very closely at what the independent evaluators have to say before arriving at any conclusions about how the use of the technology is more widely promulgated. However, as a way of determining what the advantages might be, this scheme really does offer us the first systematic approach for testing so many of the assertions that have been made to date.

It is not proposed to set out here the terms of Code F.  


New notes:

   50a  See The Times, February 25, 1997, The Independent (same date) and see also The Daily Mail, February 24, 1997.

   50b PACE Code F, Code of Practice on Visual Recording with Sound of Interviews with Suspects, brought into force on 1 August, 2004 by the Police and Criminal Evidence Act 1984 (Codes of Practice) 2004 (S.I. 2004 No. 1887).

    50c The Police and Criminal Evidence Act 1984 (Visual Recording of Interviews) (Certain Police Areas) Order 2002 (S.I. 2002 No. 1069) (made under PACE s.60A(1)(b) and (2)) requiring visual recording at Basingstoke, Portsmouth, Southampton, Chatham, Gravesend, Tonbridge, Bromley, Colindale, Edmonton, Redditch, Telford and Worcester police stations, commenced after midnight on 7 May, 2002. The Police and Criminal Evidence Act 1984 (Visual Recording of Interviews) (Certain Police Areas) (No. 2) Order 2002 (S.I. 2002 No. 2527) (similarly made under s.60A(1)(b) and (2)) requiring the visual recording of interviews held by police officers at Harlow, Colchester, and Southend police stations, commenced after midnight on 29 October, 2002. It was reported in the Police Review, 15 March 2002, that with the impending introduction of the pilot scheme ACPO and National Police Training were advising officers to avoid inappropriate neck ties and inattentive body language such as nose scratching when conducting video recorded interviews. The report quoted Chief Inspector Gary Shaw, the head of NPT, in Durham, as commenting: “What impact is an officer wearing a Mickey Mouse tie going to give the jury?” The report also quoted John Burbeck, Chief Constable of Warwickshire Police and ACPO's spokesman for investigative interviewing: “Body language becomes very important and some body language—such as scratching your ear—will show you haven't been listening. Officers should be relaxed—but not sloppy and casual.”
   50d By The Police and Criminal Evidence Act 1984 (Visual Recording of Interviews) (Certain Police Areas) Order 2003 (S.I. 2003 No. 2463), revoking S.I. 2002 No. 1069 and S.I. 2002 No. 2527 as from 1 November,  2003. 

    50e Hansard, May 3, 2002, cols 979-982.

3-160
(Video monitoring of the polcie station precincts)

Add on the following new sub-paragraph:


   Some years ago it was reported that video monitoring cameras had been fitted in some prisoner transporter vans in London.93a More recently an important development has been the publication by the Metropolitan  Police in 2001 of detailed guidance on the provision and use of CCTV in their custody suites.93b It is noted in the introduction that CCTV has been in operation in Metropolitan Police custody suites since the early 1990s and that the guidance is intended to be based on good practice and the need to comply with the Human Rights Act 1998 and the Regulation of Investigatory Powers Act 2000. It was intended that paper copies should be available to the public at every each borough operational command unit  equipped with the custody CCTV system. The guidance also notes that Public space CCTV systems in the United Kingdom are now regulated by The Information Commissioners' CCTV Code of Practice. Although the Code does not expressly regulate custody suite CCTV systems, the MPS is anxious to adhere to the principles expounded by the CCTV Code.93c  

Notes


New note

   93a  See The Independent, February 25, 1997.

     93b  Custody Suite CCTV Policy, Metropolitan Police Service,  December 2001, Special Notice 20-01, accessible at

http://www. police.uk/publications/special_notice_20-01.htm. 

   93c The Code may be found on the Information Commissioners’ Website at www.dpr.gov.uk.
The Metropolitan CCTV guidance is set out in full immediately below.
Custody Suite CCTV Policy (December 2001)

Special Notice 20-01

Introduction

Closed circuit television (CCTV) has been in operation within Metropolitan Police Service (MPS) custody suites since the early 1990s. This document is intended to give guidance and advice about custody suite CCTV. It is based on good practice and the need to comply with the Human Rights Act 1998 and the Regulation of Investigatory Powers Act 2000.

This document is intended to be available to the general public and all persons who may be affected by it. Paper copies of this policy document should be available at each borough operational command unit (BOCU) equipped with the custody CCTV system.

Public space CCTV systems in the United Kingdom are now regulated by The Information Commissioners' CCTV Code of Practice. Although the Code does not expressly regulate custody suite CCTV systems, the MPS is anxious to adhere to the principles expounded by the CCTV Code. The Code may be found on the Information Commissioners' Website at www.dpr.gov.uk.

The technology supporting custody suite CCTV is continuing to evolve. The use of digital recording and storage is actively under investigation as an aid to reducing costs.

Purpose

The primary purpose for the installation and use of custody suite CCTV systems is to assist in the management of the detention of prisoners. It is recognised, however, that custody suite CCTV images and sound recordings will occasionally be required for evidential purposes.

The Custody suite CCTV system will help provide safeguards for police, prisoners and all others involved in the detention of prisoners. This will be achieved by:

· providing an almost indisputable record of the escorting, initial reception, booking in and detention of the arrested person; 

· recording the physical condition of the prisoner and compliance with statutory requirements under the Police and Criminal Evidence Act 1984 (PACE); 

· reducing incidents of violent or disorderly behaviour by prisoners in the custody suite and discouraging malicious complaints and allegations; and 

· where appropriate, visual monitoring of prisoners in cells equipped with CCTV. 

Responsibilities

System manager
The Borough senior management team (SMT) should appoint a member of staff to have overall responsibility for the management of the custody CCTV system and tapes.

Systems administrator/librarian
A member of the Borough staff will perform the role of systems administrator / librarian. This will help in achieving a consistency of approach to tape management within the Borough. In addition it will also introduce an independent element, thereby protecting the integrity of the system. They will be responsible for:

· the reception, logging and accounting of all borough custody CCTV tapes to maintain an audit trail; 

· assisting officers with technical advice regarding the viewing and reproduction of tapes; 

· answering correspondence and telephone enquiries regarding these matters; and 

· ensuring the correct storage of CCTV tapes and maintaining the borough tape library. 

Custody staff
The custody officer at each site is responsible for ensuring the system is functioning correctly and that sufficient videotapes are available for use. This function may be devolved to the gaoler but overall responsibility rests with the custody officer.

System description - Custody suites

The arrangement and positioning of custody CCTV cameras and recorders varies according to the needs of each custody suite.

Each custody suite CCTV system is designed to cover all common areas within the custody suite and certain external locations such as the entrance to the custody suite. In addition certain cells may be equipped with cameras capable of monitoring and recording all events within the cell - subject to special arrangements to ensure privacy in the toilet area of each cell.

Custody CCTV cameras are linked to a bank of three video recorders. The signals from each camera is simultaneously channeled to the recording equipment and recorded onto a single VHS video tape. This process is called multiplexing.
Multiplexing permits the images produced by each camera to be viewed simultaneously or in sequence on a single large television monitor located in the custody office . Custody staff must be able to view this monitor.

All systems are equipped with sound recording equipment which, with the exception of cells, continuously records within the specified areas.

Custody CCTV systems are designed to cover the following common areas:

· the entrance to the custody suite; 

· access corridors to the rest of the police station; 

· an overview of the charge room area; 

· the custody officer's desks in the charge room; 

· the cell corridors; 

· the entry to the interview rooms; 

· the fingerprinting area; 

· the custody office CCTV equipment cabinet; and 

· at least two cell interiors - subject to the number of cells for each site. 

For reasons of privacy the following areas are specifically excluded from coverage by the CCTV system:

· the forensic medical examiner's (FME) consulting room; 

· the shower area; 

· rooms set aside for private legal consultation; and 

· general interview rooms. 

Warning notices

In accordance with PACE and its associated Codes of Practice, Corporate MPS warning notices will be displayed in prominent positions at all entrances to and inside the various custody suites. In addition warning notices will also be displayed in other areas such as the entrances to the custody suite that are subject to CCTV surveillance.

Where BOCU custody suites are equipped with cell CCTV the ceiling and door surfaces of each monitored cell will be clearly labelled with a stencilled sign indicating that CCTV is in operation.

Police and Criminal Evidence Act - Codes of Practice

The following are extracts from the Codes of Practice in relation to the use of video recording of the custody suite.

Code C Paragraph 2.1. "Any audio or video recording made in the custody area is not part of the custody record."

Code C Paragraph 3.5A "If video cameras are installed in the custody area, notices which indicate cameras are in use shall be prominently displayed. Any request by a detained person or any other person to have the cameras switched off will be refused."

While not forming part of the Codes of Practice, the custody officer should ensure that anyone who may not be able to read or understand is warned verbally of the existence of recording facilities.

Care must be taken when consideration is being given to using images produced by a custody CCTV system. Such images must not be used to circumvent identification procedures set down in Code D of PACE.

Operation of custody CCTV

Three video cassette recorders (VCRs) are housed in a cabinet which has a lockable security door. The door must be locked at all times except for when tapes are being changed. One key is to be retained by the custody officer. A second key is to be retained by the video librarian/ SMT member.

At any one time only one VCR will be recording. The second VCR must have an unused four hour tape ready to take over from the first recorder. The third VCR will have finished recording and the tape will be full. When the tape is full it will automatically be ejected from the machine ready to be changed. It is this tape that should be removed when full and labelled. A fresh tape should then be inserted in the third recorder.

Video images

Each VCR uses a 240 minute tape for eight hours and these record 'time lapse' images at the rate of two frames per camera per second. The recording will be continuous twenty four hours a day. The date and time (GMT) of the recording is superimposed on all the recorded images using a radio frequency signal.

At the beginning of each tour of duty (or time specified locally) the custody officer or nominated deputy will ensure that the used tape from the recorder is removed and replaced by a new tape. The empty video cover should be retained for re-use.

If, on any occasion, a tape has been recorded and ejected from the VCRs that are not currently recording then both tapes must be removed and fresh tapes put into the machine(s). This situation should only arise if the previous tour of duty has failed to change the tape as required or there has been a technical fault.

The used tape should be removed from the video recorder and a sticker attached to the edge showing the:
station location;

· date/dates on which the tape was used; and 

· time recording started and ended. 

The tape will then be placed in its cover and secured. Where the tape is required for investigations it will be sealed using a videotape seal. The person sealing the tape will record the item and ensure that the details of the person sealing are legible.

The custody CCTV tape must then be placed in the prisoner's property cupboard/secure store according to local arrangements. These tasks may be delegated to the gaoler but accountability rests with the custody officer. The videotapes will be collected regularly, signing for items, before depositing them with the tape librarian/archivist/property officer as applicable.

Certification of operation

Each videotape produced by a custody CCTV system must be individually identifiable and accounted for. At the beginning of each tour (or other specified time determined locally) the custody officer or their deputy is to certify whether or not the system is working. If the system appears defective then the Fault Notification Pro-Forma must be completed and the engineers called immediately. The custody officer may delegate this task to the gaoler but accountability remains with the custody officer.

The system may be certified as working correctly if all of the following are correct:

· one of the VCRs indicates it is recording; and 

· there are unused videotapes in the other two VCRs; and 

· the large monitor in the custody suite shows that all cameras are operating (that is, there is a clear picture on each).
Cell CCTV 

A number of cells in each custody suite may be equipped with CCTV cameras capable of monitoring and recording events in the cell. The use of cells equipped with CCTV can support the intention of the MPS in minimising the opportunity for prisoners to 'self harm'. The aim of this policy is to provide guidance to custody officers and staff caring for prisoners who may be considered to be especially vulnerable.

The provision of cell CCTV does not obviate PACE provisions on cell visiting or other instructions relating to the medical care of prisoners - such as the need for removal to hospital in appropriate cases.

Staff must appreciate that the placing of an individual under surveillance in a CCTV equipped cell may be seen as an infringement of Article 8 of the European Convention of Human Rights (ECHR) - the right to privacy - under the Human Rights Act 1998. The need to take proportionate, reasonable steps to preserve the life and well being of persons in custody is fundamental. Research has shown that the measured use of custody CCTV can help preserve life by allowing custody staff to actively monitor the behaviour of detained persons considered to be exceptionally vulnerable.

Advantages of cell CCTV

Use of cell CCTV can:

· enable early intervention in self harm attempts; 

· allow for constant supervision of especially vulnerable detainees where appropriate; 

· ensure the safety of staff by monitoring the detainee without entering the cell; 

· provide an opportunity to view the behaviour of an individual and therefore enable a more accurate risk assessment; 

· permit custody staff to perform other duties whilst maintaining observation; and 

· provide an additional management tool. 

Cell CCTV features

A minimum of two cells for each custody suite are equipped for CCTV monitoring. This number may vary, however, according to local needs.

The cell CCTV system is designed to provide continuous recording from the camera located in each cell. The system is designed to monitor the entire cell, with the exception of the toilet area, in the interest of the safety of the occupier. Images are recorded onto a video recorder housed in the custody suite.

Although colour cameras are installed in the communal areas of the custody suite the reduced light-level in a cell at night necessitates the use of monochrome cameras as these are more sensitive under low light conditions. Available light may be supplemented by low power infra-red illumination.

A single wide angled lens camera is installed in a CCTV equipped cell to provide as much area coverage as possible. For safety reasons the mains voltage electricity supply is not used to power the cell CCTV equipment. All cameras and all other associated equipment in a cell operates from a low voltage electricity supply. At certain locations the design of a cell may necessitate the use of a second camera to ensure full coverage.

Each camera is housed in a vandal resistant cover and located at high level in the cell to minimise risk. The camera housing is designed to ensure that there are no sharp edges, protrusions or other ligature points.

Each cell CCTV camera is provided with a dedicated monitor which is positioned to permit custody staff to be able to easily monitor the cell occupant. To minimise the loss of privacy caused by the use of cell CCTV, monitors should be positioned to prevent unauthorised viewing.

The custody officer must ensure that unauthorised personnel are unable to view the cell CCTV monitor(s). CCTV cameras located in the common area of the custody suite may record activity around the cell CCTV monitor(s).

Each cell camera CCTV monitor is equipped with an on/off switch which will control both the monitoring and the video recording of the individual cell. The custody officer is responsible for the use of the on / off switch and must make an entry in the relevant custody record to account for its use, for example, where a prisoner placed in a camera equipped cell but does not fall within the grounds to justify cell CCTV monitoring.

Guidance on the use of cell CCTV

Police have always had a duty of care toward persons in custody. PACE and its Codes of Practices have regulated this duty. In addition the need to maintain the human rights of an individual prisoner is embraced by the ECHR. Article 2 states that "Everyone's right to life shall be protected by law". Article 3 states "No one shall be subjected to torture or to inhuman or degrading treatment or punishment". It may be seen that, where individual prisoners are considered to be at risk of 'self harm' or otherwise exceptionally vulnerable, police must take all reasonable steps available to ensure their well being.

The use of cell CCTV monitoring for the purpose of ensuring the welfare of an exceptionally vulnerable prisoner (for example, early intervention in 'self harm' attempts) can be justified for individual prisoners.

The decision to place a prisoner in a CCTV equipped cell must be made with care and on an individual case basis following the evaluation of available information by the custody officer.

The following circumstances are intended to give guidance to staff in deciding whether to place prisoners in a CCTV equipped cell:

Where there is a question of fitness to be detained (that is, pending the arrival of an FME) and where constant supervision is necessary.

· Where there is a detainee who, in all the circumstances, the FME or other person considers to be in need of constant supervision or observation. 

· Where a detainee requires close supervision owing to illness, injury, the possibility of overdose or other potentially fatal ingestion of alcohol or drugs. 

· Where a detainee has been subject to the use of CS spray and recovery is protracted. 

· Where a detainee has a Police National Computer record showing warning signals for deliberate self-harm and suicide. 

· Where a person is detained under the Mental Health Act 1986. 

· Where a detainee who, owing to the individual circumstances of the arrest or offence under investigation/charge, should be considered to require additional monitoring. 

Cell CCTV documentation

Once the custody officer has decided to place a prisoner in a CCTV equipped cell the custody officer must:

· inform the person of the decision and the reason for it as soon as is practicable; 

· ensure an appropriate cell visiting regime is instigated (for example, within every 30 minutes or less); 

· document this decision in the Custody Record and ensure that other appropriate staff are informed of this decision; 

· document the use of other appropriate safety measures (for example, removal of property/clothing) 

· ensure that any escort staff are informed of the prisoners detention history when removed from the CCTV cell/police station (both verbally and in documentary form). 

General guidance

If the behaviour of the detainee amounts to indecent exposure then the custody officer must consider any appropriate action to take. For instance this may involve using other means to monitor the prisoner or limiting the gender of staff able to view the cell CCTV monitor.

Although the cell CCTV camera is designed to provide overt surveillance of the cell no indication of the location or capabilities of the equipment should be divulged.

Strip searches in CCTV equipped cells

Cells equipped with CCTV should not be used to conduct a 'strip search'. PACE Code C, Annex A, Paragraph 11 imposes restrictions on the conduct of each 'strip search'. In essence such searches must be conducted 'in private' where cell CCTV is not operating. In normal circumstances it is unlikely that a cell equipped with CCTV will be considered to be a private place for this purpose.

Procedure for damaged cell CCTV equipment

When a cell CCTV camera is damaged (for example, by the actions of a prisoner) the following action should be taken:

· record the time at which the camera was damaged or became defective; 

· where appropriate remove the prisoner from the CCTV equipped cell; 

· inspect the cell and cell CCTV camera for signs of damage; 

· where necessary remove the cell from operational use; and 

· consider prosecution for criminal damage to the equipment. 

A maintenance contract exists to ensure that there will be an emergency engineering response to such an event within four hours. This procedure operates on a 24 hour basis, 365 days a year.

Viewing recorded custody CCTV tapes

CCTV playback equipment must not be situated in the custody suite. Wherever possible any equipment for use in the playing back or copying of custody office CCTV tapes should be housed in a secured room which is dedicated to the purpose.

The recordings from the custody suites cannot be viewed by using a standard videotape recorder. A device known as a demultiplexer machine is required to decode, separate and view images. The videotape can be played back viewing all camera images on a split screen with sound from all microphones, or a whole screen view from a single selected camera and/or sound from a single microphone.

Once a custody CCTV tape has been demultiplexed the resulting image may then be viewed on standard VHS equipment. However, the demultiplexing and copying of tapes is a time consuming procedure and should only be necessary on rare occasions. The copying of tapes should be completed by a trained member of the Borough staff who will record the following information:

· the tape number, and reason why a copy is required; 

· the name, rank and warrant number of the officer requiring the copy; 

· the date and time the copy was received and returned; and 

· the date the copy was made and the station reference. 

Tape storage and administration

The criminal justice unit (CJU) tape librarian or other nominated person is responsible for the retention, accounting and storage of all custody CCTV videotapes.

Following the delivery of the tapes, the librarian will break the video seal or property bag where used, note the seal number and remove the tape. They should then play the tape briefly to record its start and finish time and the fact the system is recording properly.

Where custody CCTV tapes are sealed the following must be recorded on the seal:

· the station code plus the date and time recording started and finished; 

· the original seal number of the tamper-proof property bag and details of sealing officer; 

· a consecutive running number for the tapes for the year (each station of origin will have its own running numbers); 

· an exhibit number comprising the tape librarian's initials and the last two digits of the year; and 

· the tape librarian's signature. 

All movements of tapes are to be recorded in the tape log.

The original tapes should be retained on boroughs for 12 months unless an appeal has been notified or is in progress. At the end of this period all other original tapes will be forwarded to Central Property Branch. They will be submitted in batches of twenty using a Master Interview Tape box with two completed copies of the custody suite video tapes Crime Related Property Voucher (CRPV). The CRPV for each box will be placed in an envelope and securely attached to the box using adhesive tape. The tape box outer seal will be recorded on a Transit Sheet. Tape boxes when full will be collected from the Borough property office by way of a routine bulky collection.

Tape retention

All original tapes produced by the Metropolitan Police Service custody CCTV systems will be retained by the MPS for seven years.

Failure to manage tapes properly may lead to deterioration in the recorded image. To minimise the risk of such damage the following points should be taken into consideration:

· Tapes must never be left part wound. 

· Tapes must not be left sealed in airtight seals or containers. 

· Tapes should be inspected to ensure they are wound to a visible even tension. 

· Tapes must only be stored vertically with the spool on which the tape is wound at the lowest point. 

· Tapes must not be stored in an environment subject to extremes of widely fluctuating temperatures or humidity. 

· Tapes must not be allowed to come into close proximity to electrical equipment that generates magnetic fields. 

· No tape is to be used more than 10 times for recording. 

The magnetic tape used in video cassettes tapes is suitable as a storage medium for up to ten years. The transfer of video to CDROM is an expensive process which may involve outside contractors and will be undertaken only in exceptional circumstances.

Evidential material

Custody CCTV video recordings may be treated as used or unused material in a prosecution. Where applicable the existence of the recording should be scheduled in accordance with Home Office instructions on such matters contained in the "Manual of Guidance for the Preparation, Processing and Submission of Files". Staff should also seek guidance from the Criminal Procedure and Investigation Act Code of Practice on disclosure.

It is anticipated that requests may be made by defence solicitors to be provided with copies of tapes produced by the custody suite CCTV system. There can be no general rule regarding the supply of extracts of custody suite CCTV tapes. Generally where extracts are requested the officer in the case should seek the advice of the Crown Prosecution Service (CPS).

Copying videotapes is an extremely time consuming and expensive process. Disclosable material will be supplied free of charge in the first instance. Additional copies will be charged at a rate of £100 a tape.

When a prosecution is in progress, all defence requests to view recordings produced by the system should be reported to the CPS who may wish to comment or send a representative to attend the viewing.

Requests to view tapes

The viewing of custody suite CCTV tapes must be properly documented.

A nominated Borough Senior Management Team member will be responsible for considering all requests to view tapes generated by the system. Tapes will, of course, include recordings relating to several detainees. Finding sections on one or more of the tapes relevant to a specific person is particularly time consuming. All requests therefore must be specific and relate to a particular incident or alleged incident. Such requests should include as much detail as possible to help locate the relevant part of the tape.

To ensure confidentiality, only those parts of the tape containing a record of the relevant incident or prisoner will be shown.

Where an arrested person is not prosecuted or reported for an offence, any request by the detainee or his legal representative to view a recording will be refused.

A record must be kept of all requests to view tapes, and any subsequent decisions or actions.
Lay custody visitors and associated matters

The Home Office "Revised Guidance on Lay/Custody Visiting" published in May 2001 states:

"The introduction of CCTV into custody suites has raised the question of whether custody visitors should have access to footage. This is ultimately a matter for local discretion, but the Home Office view is that custody visitors should carry out their functions in person and not by viewing either live CCTV pictures or recorded footage. Their role is fundamentally interactive with both detainees and police staff and cannot be discharged remotely. There may also be issues about infringing the privacy of detainees who have not consented to visitors observing them using CCTV. However, where specific incidents or circumstances arise as issues and have been captured on CCTV, visitors might reasonably be allowed access where both the police and the detainee(s) concerned consent"

Accordingly the viewing of custody suite tapes by lay custody visitors or other non-police individuals should be restrictive. A divisional/OCU commander can authorise the showing of custody suite CCTV recordings to a community representative (local councillor, doctors, Members of Parliament, solicitors, Police Community Consultative Group, lay custody visitors and so on) if the following circumstances exist:

· a death or other critical incident has occurred involving a person(s) in police custody on their borough; and 

· as a result of the death or incident serious public disorder is likely; and 

· showing the video is likely to prevent this public disorder from occurring; and 

· the interests of public safety in preventing disorder outweigh the possible privacy issues caused by showing the video. 

Where Borough commanders wish to show custody suite CCTV recordings to community representatives in other circumstances authority should be sought from an officer of Association of Chief Police Officer rank.

Where custody suite video recordings are viewed in these circumstances a local record must be kept detailing:

· location of custody suite; 

· date and times video recording covers; 

· date and time when video was viewed; 

· person(s) present at viewing; 

· reason for viewing; and 

· officer authorising. 

Although lay custody visitors may not routinely examine custody suite CCTV tapes the Home Office Lay Custody Visitors Policy states that part of the duties of lay custody visitors includes checking that custody CCTV systems are functioning during visits to custody suites. Lay custody visitors should, therefore, be given the opportunity to ensure that the CCTV system is working correctly. Defects must be reported immediately.

Tapes required for evidential purposes

A custody CCTV tape may contain useful evidence of a recent incident. However, this fact alone is not a sufficient reason to eject the tape and seize it as evidence immediately. It will be sufficient to allow the CCTV tape to continue running and be sealed in the normal way. The normal handling procedures are sufficient to safely store the evidence. If the tape is subsequently required for evidential purposes then it may be removed from storage by application to the appropriate SMT member.

No tape will be removed from the tape library/store without authority. The fact that a tape has been removed will be recorded by the tape librarian.

A videotape generated by the custody CCTV system which may be of evidential value in a critical incident (for example, death in police custody), may only be removed from the VCR on the authority of the duty officer, station management unit inspector, SMT member or senior investigating officer. These are the only circumstances in which a tape may be removed from the video other than in the normal manner. The seizure of the evidence in this manner may be conducted at the time considered most appropriate by the above authorising officers. If it is necessary to seize a tape in these exceptional circumstances then the following procedure should be followed:

· Press RECORD/PLAY to start the next VCR recording. (The VCRs are numbered 1,2 and record in that sequence). 

· Leave for a few seconds to allow the new tape to begin recording. 

· Press STOP and then EJECT on the VCR that has previously been recording. The ejected tape is then to be sealed and treated as an exhibit. 

· A new tape should then be inserted in the VCR to replace the one that has been ejected. 

By following this procedure no footage from the custody suite is lost from the removal and seizure of the tape. In addition this process is also recorded. Whenever a tape is seized in this way the chief inspector CJU or deputy should be informed.

Service guidelines with regard to storage of videotapes must be complied with to ensure the integrity of the recording is preserved.

Faults

In the event of a failure of any of the recorders in the custody suite an alarm will be activated at the supervisor's console and a fault light will be triggered in the VCR cupboard. If there is a fault, the system is designed to automatically continue recording onto the next available tape. On being informed of an apparent technical fault, the custody officer or his deputy will report the defect immediately.

There is an agreement that engineers will attend within four hours of the fault being reported in accordance with the terms of a maintenance contract.

Enquiries about this policy may be made to Jeff Fouhy, Criminal Justice Policy Unit, New Scotland Yard, London, SW1, on 020 7230 4221.

3-179
(Electro-static deposition analysis)

Note 42, line 1, delete after the opening word “It” and insert “It is otherwise known as electrostatic document analysis. The method” 

3-180
(Continued)

Line 5, after “examination.” insert the following text:

The technique, which it is understood was developed by Freeman and Foster at the London College of Printing in the 1970s, involves laying the paper sheet to be analysed for invisible indentations on a brass surface and then covering it with a form of “clingfilm” which is electrostatically charged. Carbon-coated granules are spread across the surface and are retained by the indentations, so revealing the otherwise invisible words impressed into the paper through the sheet originally on top of it. 
3-181
After the existing text add the following:


Perhaps the most dramatic instance of the use of the E.S.D.A. technique was that in Hickey, Robinson, Hickey and Molloy, the final appeal of the so-called “Bridgewater Four,” a notorious miscarriage of justice in which the accused were eventually cleared some 18 years after their convictions.43a The appellants VH, R and MH had been convicted in 1979 of the murder in 1978 of the 13-year-old newspaper delivery boy Carl Bridgewater. Molloy had been convicted of manslaughter and had died in prison in 1981. The four men were allegedly engaged in burgling the farmhouse at Yew Tree Farm in Staffordshire when they were disturbed by the victim. Apparently finding the door ajar but no sign of the elderly couple who lived there, he had stepped inside to leave the evening newspaper on a chair and was killed by single shotgun blast to the head. Six weeks after the murder armed robbers threatened an old couple at another isolated farmhouse less than an hour’s drive away from Yew Tree Farm. The getaway car belonged to a woman friend of VH, which led to his arrest, and in an attempt to gain favour he implicated his cousin MH, R and Molloy. Both MH and R admitted the robbery at the second farm but strongly denied involvement in the burglary at Yew Tree Farm and killing the boy. 


Over a period of 8 days Molloy, without being allowed a solicitor, faced 30 sessions of questioning lasting more than 31 hours and denied involvement in the burglary 80 times. The interrogations were conducted by two officers of Regional Crime Squad Number Four, Detective Constables Leeke and Perkins, with a detective sergeant sitting outside keeping notes. Apart from these officers and their team leader, a detective inspector, many other more senior officers in the Staffordshire police may have known what was going on in the small police station where Molloy was being held. These included a detective chief inspector who was there for much of the time. The majority of the interviews were not entered in the occurrence log, it was contended because the officers based at the police station, possibly going up to the DCI, were turning a blind eye to what the regional crime squad were doing. Crucial interviews were conducted in the cells rather than in the interview room, again it was contended, in order to provide an atmosphere of isolation and claustrophobia.


Eventually, according to the police, Molloy confessed to involvement in the burglary and signed a statement admitting that he had been upstairs in the farmhouse searching for antiques when he heard a shot. On running downstairs to the living room, the statement went on, he was confronted with the boy dead on the sofa with R, MH and VH standing over the body. The statement led to the four men being charged with the murder, although there was no scientific evidence linking any of the men to the farm and neither the vehicles in which they allegedly travelled nor the antiques stolen from the farmhouse were ever found. The statement ultimately formed the centrepiece of the case against the four men. Having signed the statement Molloy was allowed to consult a solicitor whom he immediately informed he had only made the statement as a result of physical violence at the hands of the police officers and being shown a signed confession by VH which purported to implicate him. It was this, he said, which finally triggered his decision to try to save his own skin by signing a confession in which he implicated the other three defendants whilst minimising his own part. In fact at no stage did the Crown allege that VH had ever made a written confession, the only admissions alleged against him being oral ones.


At the trial, under advice, Molloy did not pursue the allegation of ill-treatment and trickery and did not challenge his statement. Instead, he declined to give evidence in the hope that his statement would be believed and that he would be acquitted of murder. In the event, he was convicted of manslaughter. However, for the purposes of the subsequent appeal process he reverted to his original assertion, namely that he was entirely innocent of involvement in the burglary and that his confession had been extracted by duress and fraud and was totally false. It followed that the Crown rejected his allegation that he had been shown what purported to be a written confession by VH. After repeated unsuccessful appeals the case was once again referred to the Court of Appeal by the Home Secretary on the basis of new grounds. (These included non-disclosure of the finding of fingerprints on the boy’s bicycle which were not linked to the defendants, comparative tests which showed that Molloy’s confession could not realistically have been taken down in the time given for its supposed dictation and psycholinguistic analysis which demonstrated that the language used in the statement was wholly inconsistent with Molloy’s actual pattern of speech.)


Whilst the case was in preparation for the final appeal the solicitor for the four appellants decided on the off-chance to submit Molloy’s statement for re-testing by E.S.D.A. It had originally been scrutinised in this way in 1990 for an earlier appeal. On that occasion both Crown and defence forensic scientists were looking for evidence of extra writing between the lines, deletions and amendments in the text, but found none. Most of the indentations on the statement had disappeared with handling over the years, but a few words were protected by the exhibit label which had originally been stapled to the front page. These were revealed to include impressions of the usual caption found at the beginning of every statement under caution, a finding which caused little surprise since they were consistent with what might be expected to be found on a document taken from a stack of statements. The scientists also noticed the impression of a signature in the name of VH but they had no reason to appreciate its significance. The indentations were again found when the statement was re-submitted for E.S.D.A. testing in 1997 and the handwriting was then analysed. According to the Crown, the impressions in the body of the caption were in handwriting that looked very similar to that of DC Leeke and the impression of the signature of VH, which was quite different from his true signature, was in handwriting very like that of DC Perkins. VH had been questioned at a police station 25 miles away from where Molloy was being held and any statement he made could not have been written on the same pad as Molloy’s statement. The Crown therefore accepted that a fabricated statement by VH must after all have been forged by the officers questioning Molloy, with the paper resting on top of that subsequently used to write out Molloy’s statement, and that this had then been used to induce Molloy to sign his statement. For that reason the Crown did not oppose the appeal and all four defendants were cleared, Molloy posthumously.

Notes

New note 43a:


43a
For a comprehensive account of the case see Paul Foot, Murder at the Farm—Who Killed Car Bridgewater? London 1982. For press coverage of the release of the men see in particular The Times and The Guardian for 21 and 22 February, 1997 and for coverage of the opening of the substantive appeal hearing see The Independent, 22 April, 1997.

3-198
(Section F: Challenging confessions and putting the accused’s record in issue) 


Immediately below the F section caption insert the following:

The Criminal Justice Act 2003 has brought about a number of important changes relating to the legal and tactical consequences for the accused on trial where the defence have challenged the evidence of a prosecution witness as to the making of a confession by the accused or where the defence are asserting that a confession was extorted or otherwise obtained by duress or fraud. The relevant law was formerly regulated by   section 1(f) of the Criminal Evidence Act 1898 (which Act of course for the created the general right of defendants to give sworn evidence in their own defence). The old law played a vital rôle in a substantial proportion of trials during the course of  the whole of the twentieth century and much of it remains applicable and of crucial importance still. For an understanding, therefore, of the full significance of the recent statutory changes as they apply in the present context, it is considered that the law and practice as they applied under the former régîme need to be reviewed in some detail here, in particular because  the Court of Appeal has explicitly stated that the pre-2003 Act authorities will continue to apply when assessing whether an attack has been made on another person´s character, to the extent that they are compatible with the new provisions.66a

1. Law, practice and issues under the former régîme of the Criminal Evidence Act 1898


Existing caption 1 (Denial of a confession involving a tacit imputation) should be redesignated “(a)” and should be in non-bold italics as a subparagraph of new section 1. Line 1 should be indented. 


Line 1, delete “Criminal” and insert “Prior to the Criminal Justice Act 2003 criminal”; delete “face” and insert “faced”; delete “there is” and insert “there was”


Line 3, delete “is under” and insert “was under”; delete “happens” and insert “happened”


Line 4, delete “involves” and insert “involved”


Line 5, delete “is alleged” and insert “was alleged”; delete “had concocted” and inserted “had concocted” 


Line 6, delete “is challenged” and insert “was challenged”; delete “is alleged” and inseert “was alleged”; delete “are lying” and insert “were lying” 


Line 7, delete “claim” and insert “claimed”; delete “arises” and insert “arose” 


Line 8, delete “Criminal Evidence Act 1898, which lays” and insert “1898 Act, which laid”


Line 9, delete “elects” and insert “elected”


Line 13, delete “than than” (typographical error) and insert “than that”


Line 17, delete “are now” and insert “became”


Lines 17 and 18, delete “used to be” and insert “had previously been”


Line 18, delete “remains” and insert “remained”


Line 19, delete “still have” and insert “still had”


Line 21, delete “has been” and insert “had been”; delete “will” and insert “would”


Line 22, delete “involve” and insert “have involved”


Line 24, deleete “”may be” and insert “might be”


Line 25, delete “has been” and insert “was”


Line 26, insert “will” and insert “would”; delete “carry” and insert “have carried”; delete “has been” and insert “had been”


Line 27, delete “would work” and insert “would have worked”


Line 28, delete “it is asserted” and insert “it was asserted”; delete “was elicited” and insert “had been elicited”


Line 29, delete “may be caught” and insert “might be”


Line 30, delete “is venial” and insert “had been venial” 


Notes


New note 66a:

    66a Hanson [2005] 1 W.L.R. 3169; [2005] EWCA Crim 824.

3-199
(topic continued)


Line 1, delete “were anxious” and insert “had been anxious”

Line 31, the words “necessary for developing” to be placed in quotation marks.


Line 32, before “It was apparently . . .” insert: 

This was because of a distinction—explained later—between that which was necessary in the sense of being tactically important in facilitating the defence and that which was essential in the sense of being a sine qua non of raising the defence. It was apparently Lord Alverstone’s saving . . .

3-200
(topic continued)


Line 8, delete “will amount” and insert “would have amounted” 


Line 10, delete “would not be fair” and insert “would not have been fair”


Line 11, delete “is alleged” and insert “had been alleged”


Line 12, delete “warrant” and insert “have warranted” 


Line 13, delete “is imputed” and insert “had been imputed”

3-201
(topic continued)

Line 10, delete “is said amounts” and insert “was said amounted”


Line 11, delete “may be” and insert “might be”


Line 12, delete “is clear” and insert “was clear”


Line 13, delete “are” and insert “were”


Line 15, delete “is permissible” and insert “was permissible”


Line 16, delete “are cast” and insert “were cast” 


Line 17, delete “are considered” and insert “were considered”

  
Line 18, delete “is a distinction” and insert “was a distinction, already mentioned,”

Line 19, delete “is more than” and insert “was more than”


Line 20, delete “may be” and insert “might have been”


Line 21, delete “may be” and insert “might have been”


Line 23, delete “does not mean” and insert “would not have meant”


Line 24, delete “is a” and insert “was a”

3-202
(topic continued)

Line 4, delete “is essentially” and insert “was essentially”

3-204
(topic continued)

Line 2, delete “by Cohen”


Line 16, delete “may be” and insert “could have been”


Notes


Note 89, insert “By Cohen,” before citation

3-205
(topic continued)

Line 3, delete “it has since been” and insert “was subsequently”

3-206
(topic continued)

Line 1, delete “does not” and insert “did not”


Line 2, delete “is that” and insert “was that


Line 4, delete “is no more than” and insert “was no more than”


Line 5, delete “remains” and insert “remained”; delete “does” and insert “did”

3-207
(Allegations against person not called as witnesses)


Caption redesignated (b) and changed from bold to italics



Line 1, line indented; delete “will” and insert “could”


Line 2, delete “involves” and isnert “involved”


Line 3, delete “who is not” and insert “who was not”; delete “was not acting” and insert “had not been acting; delete “who are” and insert “who were”

Line 4, delete “shield will be” and insert “shield would be”; delete “is merely” and insert “was merely”

Line 5, delete “was subjected” and insert “had been subjected”


Line 6, delete “who is not” and insert “who was not”


Line 7, delete “and it is not” and insert “and it was not”; delete “who are” and insert “who were”


Line 8, delete “were present” and insert “had not been present”; delete “there is no” and insert “there was no”
3-208
(Mistaken attribution to defendant of confession by co-accused)


Caption redesignated (c) and changed from bold to italics


Line 1, line indented; delete “were” and insert “had been” 

Line 3, delete “will not be” and insert “would not have been”


Line 7, delete “must” and insert “had to”; delete “does” and insert “did”


Line 9, delete ‘is permitted if “he has’ and insert ‘was permitted if “he ha[d]’

3-209
(Discretion)


Caption redesignated (d) and changed from bold to italics


Line 1, linie indented; delete “will” and insert “could”


Line 2, delete “may be” and insert “may have been”


Line 3, delete “has been” and insert “had been”


Line 4, delete “should be emulated” and insert “was best emulated”


Lines 4 and 5, delete “He should be warned” and insert “It was advisable to warn the defendant”;


Line 5, delete “may try” and insert “might try”; delete “agree he is” and insert “agree he was”


Line 6, delete “and should be tutored” and insert “and was advisably to be tutored”


Line 9, delete “it is suggested” and insert “the present authors suggested”


Line 10, delete “tends” and insert “tended”

Line 11, delete “it is” and insert “was it”; delete “will be” and insert “might be”


Line 12, delete “It is significant” and insert “Significantly,”


Line 13, delete “may look” and insert “might look”


Line 14, delete “challenge” and insert “challenged”


Line 17, delete “may strengthen” and insert “might strengthen


Line 19, delete “An example no longer”” and insert “An example which ceased to be” 

3-210
(Was the old retaliation rule beneficial?)


Caption redesignated (e) and changed from bold to italics


Line 1, line indented; delete “is allowed in” and insert “was allowed in”; delete “goes” and insert “went”


Line 3, delete “has been” and insert “was”


Line 4, delete “may be” and insert “might be”; delete “are unlikely” and insert “would have been unlikely”


Line 5, delete “has formed” and insert “formed”; delete “there is” and insert “there was” 


Line 7, delete “are made on” and insert “were cast against”; delete “it is in” and insert “it was in”


Line 9, delete “is in” and insert “was in”; delete “is facile” and insert “was facile”


Line 10, delete “smacks” and insert “smacked”


Line 11, delete “achieves” and insert “achieved”


Line 13, delete “is very difficult” and insert “was very difficult”; delete “is adduced” and insert “was adduced”


Line 14, delete “will in” and insert “would in” 


Line 15, delete “will have” and insert “would have” 


Line 17, delete “must face” and insert  “had to face”


Line 18, delete “is some” and insert “was some”


Line 19, delete “for preserving the present rule” and insert “in favour of the status quo”



Line 24, delete “can in” and insert “could in”

 
Line 25, delete “it is quite” and insert “it was quite”


Line 26, delete “will be “ and insert “might be”

3-211
(topic continued)

Line 1, delete “It is because the courts have been” and insert “It was because the courts were”


Lines 6 and 7, delete “is absurd and is typical of those which are” and insert “was absurd and was typical of those which were”


Line 8, delete “is not to be” and insert “was not to be”


Line 9, delete “ought to follow” and insert “ought to have followed


Line 10, delete “conspired “ and insert “had conspired”


Line 11, delete “give is” and insert “were giving was” 


Line 12, delete “ought to be “ and insert “ought to have been”


Lines 12 and 13, delete “It demonstrates how urgent the need has become” and insert “It demonstrated the need”


Line 15, delete “is not” and insert “was not”

3-212
(topic continued)

Line 6, delete “may be met” and insert “might be met”


Line 7, delete “There is” and insert “There was a”


Line 8, delete “it is alleged” and insert “it was alleged”; delete “have extorted” and insert “had extorted”


Line 9, delete “if it is alleged that evidence was” and insert “if it were alleged that evidence had been”

Add on the following new text:

2. The Criminal Justice Act 2003 (sections 101 to 107)

Under the 1898 Act the so-called “tit for tat” rule was harsh but at least defendants could console themselves in the knowledge, for what it was worth, they would be safe from having the prosecution put in their records if they chose not to give evidence. Furthermore, the rule was restricted to imputations on witnesses and did not apply where the attack was made on other persons. So, for example, a defendant would “retain the shield” where it was alleged that a confession had been induced as a result of blandishments or threats from some police officer who was not a witness or from an agent provocateur, similarly not on the witness list. (Indeed, much of the 20th century case law on the topic related to confessions.) These restrictions are swept away by the Criminal Justice   Act   2003―unsurprisingly   given   the controversial extent to which the Act expands the criteria for letting the Crown lead evidence of the defendant’s bad character. The legal basis for retaliatory adducment by the prosecution of the defendant´s record is entered through “gateway (g)” of section 101(1)―


   “In criminal proceedings evidence of the defendant's bad character is admissible if . . . (g) the defendant has made an attack on another person's character.” 

Only prosecution evidence is admissible under s.101(1)(g). Section 106(1) lays down three modes of launching such an attack, all of which refer to “evidence attacking the other person’s character.” That expression is defined by s.106(2) to mean “evidence to the effect that the other person (a) has committed an offence (whether a different offence from the one with which the defendant is charged or the same one), or (b) has behaved, or is disposed to behave, in a reprehensible way[.]”4  In Hanson5 the Court of Appeal stated that Parliament´s manifest purpose, as they divined it from the terms of the Act, was to assist in the evidence based conviction of the guilty, without putting those who were not guilty at risk of conviction by prejudice, and accordingly it was to be hoped that prosecution applications to adduce previous convictions would not be made routinely, simply because a defendant had previous convictions, but would be based on the particular circumstances of each case.

(a) Mode of attack (a): by adducing evidence 

     The first mode of attack, (a) is made by adducing evidence of the other person´s bac character. Thus,


  “a defendant makes an attack on another person´s character if―(a) he adduces evidence attacking the other person´s character[.]” 

Category (a) is not limited in its terms and at first blush  would include evidence extracted from the defendant in cross-examination by the prosecution. It was noted earlier that in Jones6 it was held that an imputation obtained in this way was outside section 1(f) because it did not form part of the “nature or conduct of the defence,” a contrivance conditioned by perceptions of general equity. That particular stratagem is unavailable under the 2003 Act but to import the spirit of Jones it might conveniently be argued that the expression “he adduces” conveys a sense of taking the initiative―a “proactive” exercise―as against an assertion which is essentially reactive. This approach would presumably be supported by the declaration Hanson, supra, that pre-Act authorities will be applicable where compatible with secion 106.

(b) Mode of attack (b): by defence cross-examination

    The intended effect of s.106(1)(b), the second way in which an attack may be made, is far from clear. The defendant makes an attack on another person´s character if―


   “(b) he (or any legal representative appointed under section 38(4) of the Youth Justice and Criminal Evidence Act 1999 to cross-examine a witness in his interests) asks questions in cross-examination that are intended to elicit such evidence, or are likely to do so[.]”

Before dealing with the main problem raised by category (b), it should be pointed out that the bracketed reference to a legal representative appointed under s.38(4) of the 1999 Act to cross-examine witnesses in the case of an otherwise unrepresented defendant has created a peculiar  anomaly. The subsection will of course apply to questions asked by an advocate acting either privately or under a representation order since advocates are presumed to conduct a case on their client’s instructions. This, of course, would require no express provision but is implicit. However, the bracketed qualification is obviously included because of some principle which distinguishes it from representation at large. Under the 1999 Act defendants are precluded from cross-examining in person complainants in criminal proceedings for a sexual offence (s.34), “protected witnesses” in other listed categories of case (s.35) and, under s.36, where, in relation to cases which do not come within ss.34 and 35, cross-examination in person of a witness is not desirable for the reasons specified in that section. Where in any such case an unrepresented defendant has declined to instruct an advocate for the purposes of cross-examination and the court considers that cross-examination is necessary the court must choose and appoint a qualified legal representative to cross-examine the witness “in the interests of the accused” (s.38(4)). In contrast with representation in the normal way the advocate appointed by the court under s.38(4) will by definition have no implicit authority or approval from the accused to ask questions because the authority derives from the court. Nevertheless, the intention behind s.106 is to extend potential loss of the shield to cases in which the defendant is resistant to using an advocate, conceivably objects to having one foisted on him by the court and is not prepared to co-operate with the court-appointee by giving instructions. So if the special advocate makes a qualifying attack based for example on sight of the defence case stratement could result in the accused’s record going in. Some judges might choose to take the view that if a defendant does nothing to disassociate himself from the attack  then he may be inferred to ahve approved it. In the greater scheme of things there may be worse injustices than penalising a defendant for taking offence at being deprived of the pleasure of raping his victim for a second time. Nonetheless, our law hardly sits comfortably with the imposition of adverse consequences on a person for the actions of someone else whom, however, obtusely, he has refused to recogtnise as his agent.

     The main difficulty, however, about s.106(1)(b) relates to the words “questions in cross-examination that are intended to elicit [evidence that the persons has behaved criminally or otherwise reprehensibly] or likely to do so.” The drafting of the measure in these terms has sidestepped one particular problem which has arisen in an analagous situation under s.34 of the Criminal Justice and Public Order Act 1994. That section permits the drawing of an adverse inference from the defendant´s failure, when questioned under caution by the police, to mention a fact later relied upon in court. In applying the section the courts have been much exercised by the question whether a fact can be relied on if it is merely asserted on behalf of the defendant in the course of cross-examining a prosecution witness or whether the assertion needs to be adopted by the witness.7 Although s.106(1)(b) avoids tying the assertion to the evidential. response (as appears to be the s.34 position) it has created the potentially more intractable problem of identifying whether the particular assertion is caught by the section according to its intent. The difficulty here is that seemingly purposive cross-examination may not seriously be intended to elicit relevant evidence or be likely to do so, precisely because it is so hostile. Suppose the defence case is that an oral confession was concocted by a police officer but the defendant does not go into the witness box to back up the assertion and, perhaps rather forlornly, aspires merely to indicate to the jury that that is his case without actually adducing evidence to that effect. (In other words it serves as a vehicle for signalling that the prosecution are put to proof on the alleged making of the confession.) It is unlikely in the extreme that a police officer to whom an allegation of concoction is put will admit it. Equally, it is clear that in reality the intention behind putting to the officer the proposition that he has concocted the confession is not to provoke an admission because it will be obvious that the officer would never admit any such thing. The purpose is merely to show the jury that that is the defendant´s case. There is a potential paradox here. A gratuitous and evidentially unsupported challenge which is not intended to adduce evidence attacking the officer (because the defendant recognises it will never procure an admission) ought not on the above argument to trigger retaliation. However, if in addition to a straight challenge of concoction the officer is also cross-examined carefully and cogently on log entries suggesting his presence elsewhere than in the defendant´s company at the time the confession was allegedly uttered, the result may be the activation of s.106(1)(a) because the net effect will be to adduce evidence “attacking” the officer´s character, ie tending to show that he has given perjured evidence. The paradox is that a “wild” allegation will escape the Act whereas one supported by evidence will be caught. In such a case it would be hoped that the judge’s discretion would come to the rescue.8

(c) Mode of attack (c): imputations cast in interview, etc

     Finally, s.106(1) provides that―


   “a defendant makes an attack on another person's character if . . . (c) evidence is given of an imputation about the other person made by the defendant―(i) on being questioned under caution, before charge, about the offence with which he is charged, or (ii) on being charged with the offence or officially informed that he might be prosecuted for it . . .”

Sub-s.(2) provides that the expression “imputation about the other person” means “evidence attacking the other person’s character,” as defined in s.106(1)(a), quoted earlier. An imputation made during a police interview could be caught by the 1898 Act, but only if it was adopted by the defence at trial (“nature and conduct of the defence”). By contrast, a careful consideration of the ramifications of s.106(1)(c) reveals that it might well work injustice in a way that the old law could never have done. An illustration will demonstrate. The defendant is implicated in an incident of public disorder essentially on the evidence of an eyewitness that he was present. In interview he denies presence in terms which clearly impute mendacity to the witness. At trial there is some evidence of participation although the case is far from strong and the defence adopt the approach of putting the prosecution to proof, calling no evidence to castigate the evidence of presence as perjured, but equally saying nothing to withdraw the imputation, indeed privately hoping that the jury may believe there is something to it. The prosecution seek to adduce the denial as to presence on the basis that if the jury find it to be untruthful this will strengthen their case that the defendant was actually participating. Further, they maintain that the imputation was integral with the denial, not to say inextricably woven in to its terms, and hence must remain in the interview record to go before the jury. Finally, having got the imputation in front of the jury they then seek, in order to bolster their case, to adduce the defendant’s bad record under s.106(1)(c). Conceivably not all judges would deny the application and a weak case is bootstrapped into a damning one. In terestingly, in Ball, consolidated with Renda9 the Court of Appeal showed themselves keenly alive to the risks involved in precisely this sort of situation. In his interview on a rape allegation, the appellant had not merely asserted that the complainant had consented (and was motivated by a desire for revenge) but had called her a “bag” and a “slag” and had alleged that she had had intercourse with most of the men in the local public house. It was held that although the judge had been correct to refuse a prosecution application to allow in evidence of the accused´s bad character by virtue merely of the assertion that the allegation was fabricated the judge had been correct to allow it in because of the sweeping attack on the complainant´s character. So deciding, the court observed that adducing the record of his remarks in interview as part of the prosecution case could not be said to have been a mere device for setting up an application to put in his bad character. This seems a useful test in theory, but if adducement of the triggering remarks can be objectively rationalised how could a court determine in practice if this was a “mere device” for propping up a flagging case?

Withdrawal of an assertion in interview There will be no difficulty where at trial the defendant expressly resiles from an imputation cast in interview, choosing instead to rely on the other person being mistaken. In that event, the Act would preclude retaliation: a defendant who would otherwise be treated as being responsible for making an assertion on being questioned under caution about the offence charged or on being charged with the offence or officially informed that he might be prosecuted for it (evidence of such an assertion having been given in the proceedings) “shall not be so treated if, or to the extent that, he withdraws it or disassociates himself from it.”10

Need for vigilance by legal representative at interview Solicitors attending a defendant at the police station will need to be vigilant in warning their clients against outspokenness. Indeed, they may be forced to advise their clients against answering any questions at all, lest simply to deny an allegation will in some cases amount to an implicit imputation of lying and so expose them to the risk later of having their record adduced, however the defence is conducted. 11
(d) Notice

   In many cases it may be envisaged that the prosecution will know from the defendant´s case statement that an attack is likely and there will be little excuse for not complying with the necessary notice requirements for retaliatory adducement of the defendant´s relevant convictions, so that the details can be agreed between the parties.12 If however an attack is levelled for the first time during the trial without prior warning it may be assumed that the Court will nevertheless impose some delay so that the details can be agreed, if possible, before adducment is authorised. However, the less excuse the defence offer for not having given notice in their DCS of the intention to make an attack, the less sympathetic is the judge likely to be in upholding a defence objection to adducment on the grounds of the unavailability of adequate details to demonstrate relevance and to provide a properly informed basis for exercising the exclusionary discretion.

(e) The relevance of the defendant´s previous convictions adduced under gateway (g)
   As the defendant´s bad character could only be put in under the 1898 retaliation rule if he gave evidence, logic seemed to dictate that it could only go to his credibility. Indeed, the rationale which the Court of Criminal Appeal expressly perceived to lie behind the 1898 rule was that if an imputation was cast on a prosecution witness it was only fair that the jury should know what sort of person was casting the imputation.13 The contest was between a prosecution witness and the defendant qua witness. In the definitive view of the Court of Appeal the CJA 2003 removes this restriction on gateway (g) use of the defendant´s record.  Highton was the first of the decisions on the defendant´s bad character provisions which specifically dealt with the point.14 It had been argued before the court that as section 101(1)(d) was the only gateway referred to in section 103(1), the reference it contained to propensity made it clear that it was only if the evidence were admitted under s.101(d) that bad character evidence could be used to show the defendant´s propensity to commit the offences of which he was charged or a propensity to be untruthful.15 The court rejected this submission for a number of reasons, notably that section 101(1) itself stated that it was dealing with the question of admissibility and made no reference to the effect that admissible evidence as to bad character was to have and that the width of the definition of bad character evidence in section 98 suggested that, wherever such evidence was admitted, it could be admitted for any purpose for which it was relevant in the case.16

    The declaration that retaliatory adducement of the defendant´s character may go to propensity to commit the offence charged, and not simply to the issue of propensity to untruth, is settled now but concerns may nevertheless be expressed about the risk of injustice posed by Highton. The old weasel pretext for getting in the defendant´s form where an attack was essential to the defence – that it went only to his credit – may have given way, in some cases, to the more healthily transparent practice of calling a spade a spade, but at a price: by a formal direction it may be allowed to prove too much. In effect convictions may be let in and the jury then licenced to use them to determine propensity to commit the offence, when in fact such use will not only be unwarranted but dangerous. 

    An adaptation of the example given earlier will illustrate the problem. Supposing on a charge of violent disorder, the defendant raises alibi, challenges identification evidence on the strength of cogent cross-examination, and embellishes the challenge with a wholesale allegation of lying and ill-will towards the defendant made against an eyewitness. The prosecution successfully apply under gateway (g) to adduce two previous convictions for serious violence in the context of an outbreak of public disorder. The question arises whether the jury should be directed that the convictions are capable of showing a propensity not only to untruthfulness but to violence as well. In both previous cases the defendant had unsuccessfully run self-defence and while they might arguably be relevant to the defendant’s credit as a witness, his previously admitted involvement in incidents of violence may have little or no bearing on what boils down to a virtually pure question of identification. Unconsciously wishing to help overcome deficiencies in the evidence of identity, some judges might feel it necessary to rationalise their wish by directing that the record can provide support for the identification by furnishing evidence of propensity to violence. Other judges, perhaps more subtle if equally antagonistic to the defendant, will let in the record confident in their belief that whatever caveats are intoned the jury will probably be inclined to use it anyway to convict on the basis of propensity to violence and that that prejudice will barely be diminished by confining the formal issue to that of propensity to untruthfulness. In both cases miscarriage beckons but the direction being bombproof in the second case the risk is all the greater.17
(f) Propensity to untruthfulness

   For the purposes of admitting evidence of convictions under the s.101(1) gateways and directing juries on their use in determining propensity to untruthfulness Rose L.J. made an important pronouncement in Hanson on the distinction between dishonesty and untruthfulness:18


   “As to propensity to untruthfulness, this, as it seems to us, is not the same as propensity to dishonesty. It is to be assumed, bearing in mind the frequency with which the words honest and dishonest appear in the criminal law, that Parliament deliberately chose the word ‘untruthful’ to convey a different meaning, reflecting a defendant's account of his behaviour, or lies told when committing an offence. Previous convictions, whether for offences of dishonesty or otherwise, are therefore only likely to be capable of showing a propensity to be untruthful where, in the present case, truthfulness is an issue and, in the earlier case, either there was a plea of not guilty and the defendant gave an account, on arrest, in interview, or in evidence, which the jury must have disbelieved, or the way in which the offence was committed shows a propensity for untruthfulness, for example, by the making of false representations.”
(g) The risk of unfairness and discretionaryrefusal of adducement
    In the identification case postulated above it will be the defendant’s misfortune not to be tried by a judge who, appreciating the dangers involved in the record going in, would apply section 101(3) to refuse their adducement: 


  “The court must not admit evidence under subsection (1)(d) or (g) if, on an application by the defendant to exclude it, it appears to the court that the admission of the evidence would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it.”
Although as Rose L.J. pointed out in Hanson the wording of s.101(3) was stronger than in PACE s.78 (“must not admit” as against “may refuse to allow”)19 it is doubtful if there is any real difference between them in the working of the respective discretions.20 On an application to exclude evidence under s.101(3) the court must have regard, in particular, to the length of time between the matters to which that evidence relates and the matters which form the subject of the offence charged: s.101(4). In Bovell and Dowds21 the court stated that where a defendant has given an answer in evidence making an attack on another person’s character and hence opened gateway (g) it could not have been Parliament’s intention that, in order to assess any “adverse effect on the fairness of the proceedings for the purposes of s 101(3), a trial judge should conduct some investigation as to why the defendant had given the answer he did. The impact on the fairness of the proceedings had to be assessed by reference to matters other than what the defendant’s particular intention might have been.” Stressing in Renda that the circumstances in which the exercise of discretion would be overturned were limited, the Court of Appeal stated that in bad character cases the judge´s “feel” for the case was usually the critical ingredient of the decision at first instance which the appellate tribunal lacked and context was therefore vital.22 To interfere with the judge´s exeercise of discretion it would need to have been “Wednesbury unreasonable.”23

(h) Directions and warnings to the jury

     In Hanson24 the Court of Appeal advised that in any case in which evidence of bad character was admitted to show propensity, whether to commit offences or to be untruthful, the judge should warn the jury against placing undue reliance on previous convictions and should direct them that evidence of bad character cannot be used simply to bolster a weak case or to prejudice the minds of the jury against a defendant. In particular, the jury should be directed that: 

· they should not conclude that the defendant is guilty or untruthful merely because he has these convictions 
· although the convictions may show a propensity, this does not mean that he has committed this offence or been untruthful in this case
· whether they in fact show a propensity is for them to decide 
· they must take into account what the defendant has said about his previous convictions
· although they are entitled, if they find propensity as shown, to take this into account when determining guilt, propensity is only one relevant factor and they must assess its significance in the light of all the other evidence in the case
In the case of Chohan, consolidated with Edwards, Rose L.J. commended a passage from the summing up of Judge Mort as almost impeccable and capable of serving as a model in many cases where evidence of bad character was admitted.25


Notes

New notes

   4 For examples of lawfuly conduct in the context of a sexual relationship between a man of 34 and a girl of 16 which might make the man´s behaviour reprehensible see Manister, consoidated with Weir et al [2005] EWCA Crim 2866, paras. 91-99; The Times, 18 November, 2005. See generally also Roderick Munday, “What constitutes ‘Other Reprehensible Behaviour’ under the Bad Character Provisions of the Criminal Justice Act 2003?” [2005] Crim LR 24.

  5 [2005] 1 W.L.R. 3169.

  6 (1910) 3 Cr App R 67.

  7 For a comprehensive discussion of the relevant learning see Wolchover, Silence and Guilt, Lion Court Lawyers 2001 (ISBN: 0 9540254-0-7), pp.86-92, and on-line supplement accessible through http://www.7BellYard.co.uk.
  8 Comparison may be made with the dictum in Dowds, consolidated with Bovell [2005] EWCA Crim 1091, at para 32, quoted below, in which it was said that in exercising discretion to allow in convictions the trial court will not be concerned to investigate the accused´s motive in making an attack. By contrast, intention is an ingredient of  mode of attack (b).
  9 [2005] EWCA Crim 2826. See also Pickstone, consolidated with Hanson, supra, for an imputation in interview.

  10 CJA 2003, s.105(2) and (3)

  11 In Pickstone, supra, the court denied that the absence of a warning to the appellant in interivew was any reason for refusing to allow in his record.

  12 In Bovell, supra, the court stated at para. 3, that it was only by compliance with the rules for the giving of notice that the requirement for all parties to have the appropriate information in relation to convictions and other evidence of back character coudl be achieved in good time. See also Hanson for observations by Rose L.J. on procedural aspects of the notice requirements.

    13  R v Preston [1909] 1 KB 568, at p.575, per Channel J.

    14 [2005] 1 W.L.R.  3472; [2005] EWCA Crim 1985. 

    15 Para 8. Section 101(1) states: “In criminal proceedings evidence of the defendant's bad character is admissible if, but only if . . . (d) it is relevant to an important matter in issue between the defendant and the prosecution . . .” Section 103(1) states: “For the purposes of section 101(1)(d) the matters in issue between the defendant and the prosecution include:- (a) the question whether the defendant has a propensity to commit offences of the kind with which he is charged, except where his having such a propensity makes it no more likely that he is guilty of the offence; (b) the question whether the defendant has a propensity to be untruthful, except where it is not suggested that the defendant's case is untruthful in any respect.

    16 Para. 9. Less importantly, the court conceded, use of the word “include” in s.103)(1) indicated that the matters in issue might “extend beyond the two areas mentioned in this sub-section.” In other words, it did not preclude the two kinds of use from being relevant in respect of the other gateways.

   17 Carp, consolidated with Highton, exemplifies the harshness for a defendant who, having attacked the complainant’s character in the course of making his defence to a domestic violence charge, then had his previous convictions adduced for the purpose of showing propensity to commit violence.

   18 Para [...].

   19 Para [...].

   20 In Highton, at para 13, Lord Woolf C.J., giving judgment, stated that without having heard full argument, the court´s inclination was to say that s.78 provided an additional protection to a defendant and that judges might consider it to be a sensible precaution to apply the provisions of s.78 and exclude evidence where it would be appropriate to do so under section s.78, pending a definitive ruling to the contrary.

   21  [2005] EWCA Crim 1091, para 32.

   22  Para [... ].

   23 Associated Provincial Picture Houses Ltd v Wednesbury Corporation[1948] 1 K.B. 223, at p.391, and see Hanson, para. [...]. 

    24  Para [...].

   25Edwards, Fysh, Duggan, Chohan [2005] EWCA Crim 1813 (consolidated appeals), paras 3 and 77.


CHAPTER FOUR

4-001
Line 6, delete “principle” and insert “principal”

4-007
(Seventeenth century clues)


Line 2, after “White.” Insert new footnote 13a.


Line 11, delete “16th” and insert “sixteenth” 

Lines 14-15, delete “But a rule” and insert “A rule”


Lines 16 and 17, delete “Restoration,17 and Wigmore” and insert “Restoration, although the context suggests the reference was to a guilty plea on arraignment.17 Wigmore” 


[This para may need to be reconsidered in the light of fresh reading of Levy. Origins of the Fifth Amendment, referred to in the main text.]

Notes


New note 13a:

     13a See para 4-003, above.

4-013
(Seventeenth century clues, continued)


Note 34, add on the following:
For a recent less charitable view see the account of Bridgman’s conduct of the trial for treason of John Cooke, the barrister who prosecuted Charles I, in Geoffrey Robertson, The Tyrrancide Brief, London: Chatto and Windus, 2005, previewed by the author himself in “England’s Bravest Barrister?” Counsel, September 2005, pp.25-27. However, the trial of Cooke must be viewed in the context of the immediate aftermath of the Restoration, when after a decade of puritanical gloom a wave of public antipathy was let loose against those who had been instrumental in procuring the execution of the King, an action widely regarded as beyond the pale. Bridgman was hardly out of kilter with that popular feeling in giving short shrift to Cooke’s defence that he had merely been acting on instructions as a barrister receiving a brief to prosecute. Cooke claimed his only crime was to be avaricious, not malicious, an unconvincing piece of special pleading coming from a man with well-known leveller instincts, although an understandable attempt to clutch at straws given his desperate straits. Cooke had accepted the brief voluntarily, the leading Bar having apparently left town en masse to avoid being instructed. On one view, offering the cab rank principle as an excuse for involvement in regicide might be regarded as somehow worse than claiming to have been “only obeying orders.” Bridgman’s lack of sympathy hardly bucks his reputation as a generally fair-minded judge.

4-037
(Section 76(2) continued)


After the existing text insert the following new sub-paragraph:

      In referring to “proceedings” and “the accused” section 76 expressly applies to criminal proceedings. In R v Independent Appeal Panel10a it was held to be inapplicable therefore to disciplinary proceedings where R, a pupil, had sought judicial review against a decision of the Panel upholding his exclusion from school for using drugs and had argued that a statement by him should have been ruled inadmissible under the section.


Notes


New note 9a:

     10a  (2004) EWHC 1831 (Admin), QBD, 27 April.

4-038
(Standard of proof on admissibility)


Notes


To Note 13 add:

See also Fahiya (1997) unreported C.A. no. 9602144/Y5, February 14 (held, judge misdirected himself in effect that burden of proof rested on the defence); and Taylor (2000) unreported C.A. no 99/1413/Y4, March 16 (conviction quashed; judge made no reference to the burden being on the Crown).  

4-040
(Status of person holding out inducement)


To existing text add on the following:

In R v M 25a vitiating stimulus came from an unexpected and suprising quarter. Interviews with the appellant in relation to various sexual allegations were conducted by police officers robustly although not oppressively. However, it was the appellant´s solicitor who openly evinced a “bizarre” hostility towards him, accusing him of waffling and uttering a series of sarcastic comments to the effect that the child complainant was not likely to be inventing the allegation. These led to various incriminating replies and, allowing the appeal,  it was held that the function of the solicitor was to protect the client from unfair or oppressive questioning, not to lend voluble support to the police with a view to inducing a confession. It may be observed, however, that in a strange manner the solicitor did in the end serve his client well.  


Notes

New note:

    25a (2000) unreported C.A, no. 99/4259/X4, 12 June. In Wahab and Cromer [2002] EWCA Crim 1570, the appellant´s solicitor was the conduit for words which the defence argued had induced the admissions but the appeal was dismissed because the solicitor had been acting on the appellant´s instructions to find out from the police whether he could “do a deal” with them to secure the release of members of his family, the reply being that if there were admissions the police would look at the whole picture and if the evidence against the other members of the family was borderline they would be released. It was held that the appellant knew precisely what he was doing and was uninfluenced by anything said or done by anyone else. 

4-047
(Deception or misrepresentation)


Note 47: 


Manning v. Oyelawo is a case name and should be italicised.
4-049
(Statement must have been induced by the alleged cause―continued)


Add on the following text: 

In Wahab and Cromer49a  the first appellant was in custody on suspicion of consipiracy to suply heroin and after the police had revealed to him the extent of the evidence against him he asked his solicitor to find out from them whether he could “do a deal” to secure the release of members of his family, who had also been arrested. The reply was that if there were admissions the police would look at the whole picture and if the evidence against the other members of the family was borderline they would be released. Rejecting the submission that the interview which followed this should have been excluded under s.76(2)(b) on account of the incompetence of the solicitor and because he had been led to believe that hsi girlfriend and family would be released, it was held that as it was the appellant who had instructed his solicitor to find out if some arrangement could be made and that he knew precisely what he was doing he had been materially uninfluenced by anything said or done by anyone else. The appellant may have taken a calculated risk and have known what he was doing but the reasoning is hardly flawless. It is difficult to see how the the admissions were obtained other than by the inducement. 


Notes

New note:

     49a  [2002] EWCA Crim 1570,
4-051
(Originating stimulus generated within the mind of the accused)


Lines 3 to 7, redraft as follows:
In Goldenberg51 it was held that the words “anything said or done” in section 76(2)(b) “do not extend so as to include anything said or done by the person making the confession,” but rather that these words were “limited to something external to the person making the confession and to something which is likely to ahve some influence on him.” The appellant was a heroin addict and five days after his arrest for conspiracy to supply diamorphine he was in need of a “fix” and requested an interview during which he confessed.
4-059
(Breach of recording provisions)


Delete existing caption and insert: 


Line 49. delete “rahter” and insert “rather”


Notes

Note 64, after reference to Conway, insert semi-colon followed by:

Taylor (2000) unreported C.A. 99/1413/Y4, 16 March (no contemporaneous note of an exchange with two prison officer which the appellant contended involved an inducement; although the officers were not regulated by Code C and its recording provisions the incompleteness of the evidence regarding the exchange meant that the possibility of a vitiating inducement could not be excluded under s.76)


4-060
(Other breaches)


Delete existing caption and insert: 

(c) Other code breaches insufficient to induce unreliability but warranting discretionary exclusion 

Line 9, before “For example . . .” insert: 

     However, while a code breach may have been considered insufficient to justify exclusion under section 76(2)(b) it may warrant exclusion under section 78.    
Notes

Note 66, add on: 

See also De Silva [2002] EWCA Crim 2673; [2003] Crim. L.R. 474, C.A. The appellant was arrested in possession of a suitcase containing concealed cocaine and after being told that any judge would take into account his co-operation he agreed to make telephone calls arranging for their collection. The calls were confessions within the meaning of s.82(1) but it was unnecessary to decide under s.76 if the inducement was likely to render them unreliable because although under Customs guidelines the “co-operation interview” was not a PACE interview it was held to have been unfair under s.78 to use the calls against him, since they had been induced. In the event, dismissing the appeal, it was held that the case against the appellant was overwhelming.
4-067}
These paragraphs are restructured as follows.
4-068}


6. Unreliability risk in cases of mental impairment or psychiatric illness
(a) The impact of questioning the mentally impaired or disordered

It is well established that the mental state of the defendant at the time of making a confession is clearly a vital factor in determining if there was a risk that any statement which might be made would be unreliable. But under section 76(2)(b) mental condition can only vitiate a confession if something has been said or done which when it impinges on that condition renders unreliable any confession which might be made. A difficult question is whether the mere circumstance of the proper questioning of a mentally impaired or disordered person could amount to a “thing done.” Clearly questioning which involves a relevant breach of proper procedures may qualify. But if there had been no such breach might the questioning nevertheless vitiate admissibility of the defendant’s statement under section 76(2)? It has already been noted that in Goldenberg75a it was held that words “said or done” referred to something external which was likely to have an influence on the accused and that the fact that the appellant was a heroin addict in need of a fix at the time he requested the interview did not vitiate admissibility. It has been observed by at least one commentator75b that in order to give effect to the purpose of section 76(2)(b), which is not concerned to attach penalties to police misconduct at interview but rather to prevent reliance on potentially unreliable material, the better approach would be to designate the drugged (or drug-dependent) state of the defendant as a potentially relevant circumstance. This would mean conceding that even the perfectly ordinary interviewing of a person in such a state might be “something said or done” which conduced to the making of an unreliable confession. This is an approach which the same commentator suggests approvingly was taken in Walker,75c discussed below, although without consideration of Goldenberg. In fact, the two cases may be distinguished in that in the earlier decision the court refused to countenance the self-inducment of the drugged state as a thing done. In Walker the self-inducement was not regarded as central to the issue of the accused’s mental state, as distinct from the pre-existing disorder which was. It was the impact of ordinary questioning on that disorder which constituted the thing done. Contrastingly, in Goldenberg the accused had requested an interview in order to confess.

(b) Failure to secure attendance of an appropriate adult at intervew
The thing done which has usually been argued to trigger the operation of section 76(2)(b) in cases of mental impairment or disorder is the failure of the police to secure the attendance of an appropriate adult, as required by Code C.11.14. In Dutton,76 for example, the appellant was socially inadequate, having spent 2 years in a mental hospital some 20 years earlier. Although the police were aware of his background they made no attempt to obtain the attendance of a social worker or a solicitor but no application to have the interview excluded was made until after the prosecution case had concluded, at which point the judge said it was then too late. Allowing the appeal on the basis that the interview should not have been conducted in the absence of an appropriate adult, the Court of Appeal stressed how notoriously prone the mentally handicapped were to fantasize or even to confess. The appropriate adult provision was intended to deal precisely with interviews of such persons. The importance of the provision was well expressed by Judge Laughland Q.C. in Coker and Marshall,76a a ruling at first instance in which, excluding the interview under section 76(2), he observed—

 “The repeated requirements throughout the Act and throughout the Codes, in relation to an appropriate adult in circumstances such as this, are a compelling indication of the view of Parliament that without such presence confessions are or may be inherently unreliable. Whatever . . . the practical advantages may in reality [be] derive[d] from the presence of such adult, it is the intention and spirit of the legislation of Parliament which the courts must loyally observe.”   

In Lamont76b a decision which in fact concerned the failure to give a warning to the jury under section 7776c the judge concluded that although the 23-year-old accused was mentally subnormal with an I.Q. of 73 and a reading and comprehension ability of a child of 8, he was not mentally handicapped and that there was no obligation to give a section 77 warning. Nevertheless, he  said that he would give one as a precaution but in the event did not do so. In allowing the appeal on the ground that the warnin should have been given the Court of Appeal deprecated the trial judge’s stated view that the presence of an appropriate adult was of little importance.


Apart from Dutton there have been a number of other successful appeals or exclusions on the point77 although a smaller number of reported appeals on the point have been dismissed. In Law-Thompson77a the appellant was aged 18, of high intelligence but autistic, with an extreme rigidity of thought and pre-occupation with strict adherence to rules and rituals. At the police station a psychiatrist found no mental illness and that the appellant was fit to be interviewed. The police arranged for an appropriate adult but a social worker advised this was unnecessary. A solicitor was present at the interview. It was held that the appellant's confession was not obtained as a result of the absence of an appropriate adult and that section 76(2)(b) was inapplicable. It was unrealistic to pretend that an appropriate adult would have made any difference in fact since the proposed appropriate adult had no psychiatric experience, the interview was short and well conducted and that the appellant was able to understand and respond appropriately and had the reassuring presence of a solicitor. It was held that Article 6 of the European Convention on Human Rights did not require the exclusion of the interview.

(b)
Potential inadmissibility not limited


to cases of intellectual impairment 

The mental state which the court must take into account as a circumstance rendering unreliable any confession which the accused might make is not limited to impairment of intelligence, but may, rather, consist of personality disorder.77b Furthermore, the question whether a defendant is mentally handicapped for the purposes of determining the issue of admissibility under section 76(2)(b) should not depend on whether the defendant’s measure of intelligence (intelligence quotient—I.Q.) falls above or below a particular set level.78 The judge should not be fettered by any borderline or cut-off point or classification of intelligence. In Walker,78a an indictment for robbery, a psychiatrist on the basis of listening to the tape of the appellant’s interview, gave evidence that she had a severe personality disorder, exhibited symptoms of grandiosity was unable to concentrate and was prone to fantasy. The combined effect of these factors was liable to render any admissions unreliable because she might elaborate inaccurately on events without understanding the implications. This, he believed, was likely to be exacerbated if she used crack-cocaine. Three hours before she was interviewed a police doctor gave her methadone and valium. On the voir dire she claimed that in strip-searching her the police had missed two rocks of crack-cocaine which she had smoked in her cell. This, it appears to have been argued, was the event which triggered section 76(2). The judge rejected her evidence and, whilst accepting the psychiatrist’s assessment, ruled against the existence of mental impairment or subnormality of I.Q. for the purposes of applying the section. In doing so, he appeared to treat the issue of severe personality disorder triggering the sub-section as if it had to be limited to “mental impairment” in the sense of impairment of intelligence and social functioning. Furthermore, as an extension of that class or as a separate category he limited the application of the section to cases in which it could be shown that a defendant had an extremely low I.Q. It was held that the judge’s whole approach was wrong. The mental state of the accused was part of the circumstances to be taken into account, whether or not known to the police, and it was stressed that nothing in the cases either of Everett78b or Raghip78c limited or defined the particular form of mental or psychological condition or disorder upon which a defendant could rely to show that a confession was likely to be unreliable. Approval was given to the earlier decision of Wilkinson in which it was held that “[a]ny mental or personality abnormalities may be of relevance.”78x Moreover, the question of whether the appellant was mentally impaired was not to be determined according to whether her I.Q. was above or below an arbitrary line.


It was a further ground of appeal that there was new evidence from the duty solicitor that he had seen the appellant smoking crack cocaine earlier in the day. The court doubted whether there was any reasonable explanation for not adducing that evidence at trial but in view of its ruling on the question of mental impairment did not regard it as necessary to rule on the new evidence. In any event, in the view of the court, the issue was not central to the evidence of the psychiatrist, which was principally concerned with the pre-existing disorder. The implication of this is that it was the impact of proper questioning on the accused which against the background of her mental state constituted a thing said or done sufficient to vitiate admissibility.

(c)
Determination of handicap or disorder 


must be based on medical evidence

To warrant a finding that there was a risk of unreliability through mental handicap there must be satisfactory expert evidence. In Everett, supra [as original text to] . . . really understood the position he was in. In Raghip, supra, psycho-logical evidence given at trial suggested that the appellant, then 19, was of average intelligence. On appeal expert evidence revealed that his I.Q. was in the low 70s, that he was abnormally suggestible and that he had a functioning level equivalent to a child of 9¾ and a reading age of 6½.. His alleged confession was the only evidence. Allowing his appeal, it was held that the admissibility decision must be taken on medical evidence rather than on the judge’s own assessment of the accused in interview. Had the evidence been led before the judge the Crown would not have discharged the burden. In Heaton78d the appellant [continue and complete as text in §4-068].

(d) Irrelevance of lack of police awareness

Whether or not the police actually knew that the accused was mentally handicapped is not relevant to the decision on admissibility.78e In Coker and Marshall,78f a ruling at first instance, the defendant was arrested on suspicion of rape. Neither before nor during his interview was any suspicion aroused that he was mentally handicapped. Indeed, he gave some “quite long and coherent answers . . . in response to perfectly proper, and unoppressive questioning.” At the trial it was accepted that he was a person “functioning within a very limited range of ability,” being placed in the bottom 1 p.c. of the intellectual range of the population. The medical evidence was taken by the judge to mean that the accused was handicapped, in the sense that he was in a state of arrested or incomplete development of mind, which included significant impairment of intelligence. For the purposes of the ruling under section 76 he did not consider the omission of the words ‘and of social functioning’ (section 77(3)) to have determinant weight. No criticism of the police was involved but he ruled that it was—

  “. . . not requisite for the protection afforded by the Code to be invoked that an officer must be satisfied of mental handicap. It is sufficient if he suspects or is told in good faith that mental handicap may in fact represent the reality. I do not accept . . . that that provision of the code is to be intepreted in its converse meaning, namely, that if he does not suspect or is not told in good faith of mental handicap that, nevertheless, not only may the handicapped person be interviewed, but also that the evidence derived from such an interview may be given in evidence.”

Yet if the adducing of the interview is not dependent on the officer’s lack of awareness of the accused’s mental handicap it is not clear why Judge Laughland found it “sufficient” for exclusion if the officer did suspect mental handicap. If the officer’s suspicion is irrelevant why might it be sufficient?

(e)
Exclusion under section 76(2)(b) not involving


breach concerning appropriate adult


In Delaney78g the appellant, indicted for indecent assault on a 3 year old girl, was 17 and educationally subnormal with a low I.Q. He was questioned 12 days after the alleged incident and confessed after 90 minutes. There were further admissions in a later interview. The interviewing officers conceded that they had purported to minimise the gravity of the allegation and had suggested to the appellant that offenders in these circumstances needed psychiatric help. The trial judge found “flagrant” breaches of the recording provisions. There was evidence of a possible desire to end the interview as soon as possible. It was held, allowing the appeal, that the judge had failed to take account of the appellant’s long term expectations, i.e. the hope of help instead of punishment, rather than his prospects of prompt release from custody. (This ground was coupled with the fact that he had failed to consider the Code breaches, which deprived the court of the knowledge of precisely what was said during the vital interview.) 

Notes

New notes 75a, 75b, 75c, 76, 76a, 76b, 76c, 77, 77a, 77b, 78, 78a, 78b, 78c, 78x, 78d, 78e, 78f, 78g:

75a
(1988) Cr.App.R. 285, C.A. See supra, 4-051.


75b
Commentary by D.J. Birch on Walker [1998] Crim.L.R. 211.


75c
ibid.

76
(1988) The Independent, December 5, C.A.


76a
(1990) unreported, C.C.C., T90-0616, August 6. 


76b
[1989] Crim.L.R. 813, C.A. 


76c
See Chapter 2, para. 2-235. 

77
Everett [1988] Crim.L.R. 826, C.A. (aged 42, mental age 8; held, had the police been aware of the mental condition they should have obtained an appropriate adult); Coker and Marshall, supra; Moss (1989) 91 Cr.App.R 371 (mentally handicapped or nearly so; numerous breaches including absence of any independent person; relevant interviews not excluded at trial; held insufficient stress laid on burden of proof under s.76(2); prosecution relied on a warning under s.77 but this clearly contemplated appellant was mentally handicapped); Cox [1991] Crim.L.R. 276, C.A. (I.Q. 58; judge found one officer must have known appellant was handicapped to some degree; admission of guilt during voir dire and interview ruled admissible; held appellant was handicapped within s.77 and test was unreliability risk, not truth of actual confession); McKenzie (1992) The Independent July 28, C.A. (I.Q. between 73 and 77; manslaughter and arson; trial judge assumed breach of C.11.14 but C.A. held he was entitled not to exclude interviews; there were few leading questions, no pressure and little to show the content could have been gleaned from other sources; appeal allowed in respect of manslughter verdict because of total lack of corroboration; Marshall (1992) The Times, December 28, C.A. (custody officer noted appearance of some mental problem causing concern about ability to understand procedure; police doctor certified fitness for interview without independent adult but at trial agreed possible mental subnormality and low I.Q.; various other reasons for regarding confession as suspect); Kenny [1994] Crim.L.R. 284, C.A. (reading age 6; dyslexic; other tests scores that for an average 10 year old; judge found C.11.14 breached but ruled admissions reliable; held wrong do to so rather than on risk of unreliability; Ham (1995) unreported C.A. 95/2020/W3 (I.Q. about 79-80; psychiatric evidence of tuberose sclerosis causing changes in brain, epilepsy; mental handicap; marked emotional instability or behavioural disorder; officer concluded appellant not mentally handicapped; judge ruled interviews reliable and gave no s.78 ruling; held, determination as to mental handicap had to be based on medical evidence; officer was not an expert; wrong to rely on suggested assumptions about views of other officers and a GP; wrong to base ruling on reliability rather than on risk of unreliability); Morse [1991] Crim.L.R. 195, Wisbech Crown Court (aged 16, below average intelligence but not mentally handicapped; father allowed as appropriate adult but virtually illiterate with I.Q. of 60-70 although police did not know; father consented to interview without solicitor and gave no advice during interview; held, police knowledge irrelevant). 


77a
[1997] Crim.L.R. 674, C.A. See also Jones (Ronald) (1990) unreported C.A. 4654/X3/89 (plainly mentally subnormal; highly suggestible; tendency to say things to please listeners even though untrue; initially not told of right to solicitor; responsible adult should have been present but court impressed by consistency between admissions and pathologist's account of what must have happened regarding the sequence of injuries and by repeating of confession in presence of solicitor; Lewis (1995) unreported C.A. 94/1941/X3 (I.Q. 69; police did not appreciate appellant might be mentally handicapped; solicitor present; interview was partly exculpatory; account repeated in evidence; no attempt made to exclude). See also D.P.P. v. Cornish (1997) The Times, January 27, D.C., for the view that interview content may be relevant in determining the issue of whether the absence of an appropriate adult could have affected the risk of reliability.


77b
Walker [1998] Crim.L.R. 211, C.A. 

78 Everett, supra; Raghip (sub nom. Silcott, Braithwaite and Raghip) (1991) The Times December 9, C.A.;  Walker, supra.


78a
supra.

78b
supra. 


78c
supra.


78x
(1996) unreported, July 24, C.A., cited in Walker, supra.


78d
[1993] Crim.L.R. 593, C.A. See also Ham, supra; Morse, supra.


78e
Everett, supra; Morse, supra; Walker, supra; Coker and Marshall, supra.


78f
ibid.


78g (1988) 88 Cr.App.R. 338.
4-074
(Continuing tendency to consider facts bearing on reliability of the actual confession)


This is now restructured as follows— 

(c) Continuing tendency to consider facts bearing on the reliability of the actual confession


Section 76(2)(b) expressly demands that in determining the admissibility of the accused´s confession by assessing the risk of unreliability of any confession he might make in consequence of the thing said or done, a court must disregard the truth or otherwise of the actual confession made. This has been upheld in a number of successful appeal decisions.98 However, observance of the principle has not been uniform, even at appellate level. In Tyrer99 the reliability [continue as existing text to line 30] . . . the court purported to adhere. In another decision from the same period the Court of Appeal took account of the truth of the actual confession in upholding the conviction, although more recently they reversed their original judgment. In Jones (Ronald)99a the appellant had been tried in 1989 for murder but convicted of manslaughter only. There had been no issue at trial as to his severe mental subnormality but the officers denied being aware of this at the time he was interviewed in the absence of a solicitor or an appropriate adult. The only evidence against him was the description he gave in that interview of his attack on the victim, the sequence of which accorded with evidence from a pathologist not at that stage in the public domain. He was subsequently reminded of his right to legal advice, took such advice, and then denied being responsible. The trial judge allowed in the admissions under s.76(2)(b) on the basis of their “vividness” and similarity to the way in which the killing was actually perpetrated, a ruling upheld on his original appeal. The case was later referred back to the Court of Appeal by the Criminal Cases Review Commission in consequence of the discovery of a contemporaneous computerised log referring to the appellant as “mental” which cast doubt on the evidence of the officers. The renewed appeal was allowed on the basis that the truth of the actual confession was immaterial and that had the new evidence been available the trial judge would undoubtedly have excluded the confession.


Conversely to the situation in which the reliability of the actual confession has been used to allow it in under s.76(2)(b), the unreliability of the actual confession has been used to overturn a conviction on the grounds that the confession should have been excluded under the subsection. In Wood99b [continue as existing text, lines 3 to 7] . . . quoted above. 


In Parr and Edwards1 the Court of Appeal [continue to]  . . . not the net result . . .” Section 76(2)(b) apparently places no impediment on regard being had during the voir dire to the interview content, not in order to pass judgment on the truth of the actual confession but because, in the words of  the C.L.R.C., the “terms . . . might throw light on the facts concerning the interrogation.” Thus, in D.P.P. v. Cornish1a that rather narrower albeit somewhat ill-defined purpose, was treated by a Divisional Court as imposing an obligation to consider the terms of the interview as much out of fairness to the prosecution as to the defence. The defendant was charged with cruelty to a child and, without considering the content of his interviews, the justices excluded them on the basis that he was mentally handicapped and that no appropriate adult had been present. On a successful appeal by the prosecutor it was held that it was impossible to conceive of any court appropriately adjudicating upon the point without evidence of who was present at the time of the interview and how the interview went, so that the court could form some impression of the effect of the absence of the appropriate adult upon the conduct of the interview.


Although there is some uncertainty, then, about the extent [continue as existing text to end of para] 


Revised notes:  


98
Cox [1991] Crim.L.R. 276; Kenny [1994] Crim.L.R. 284, C.A.; Ham (1995) unreported C.A. 95/2020/W3. These were all cases of mental handicap.

99
(1989) 90 Cr.App.R. 446, C.A.

99a
Original appeal (1990) unreported C.A. 4654/X3/89; later decision, [2003] EWCA Crim 3309 C.A.


99b
[1994] Crim.L.R. 222, C.A.


 1
(1988) unreported, C.A. 4470/B/87. See also McKenzie (1992) The Independent July 28, C.A. (low I.Q.; failure to obtain appropriate adult; held that judge was entitled not to exclude but appeal allowed because of total absence of corroboration).

1a
(1997) The Times, January 27, D.C., judgment given January 21.

4-075
(Oppression―Emergence) 

Notes


Note 1, line 2, delete “Judge” and insert “judge”
4-081
(Predicted application under P.A.C.E.)

Line 18, Delete “has been” and insert “was”; delete “may” and insert “might”

At end of paragraph insert the following:

Predictions in Parliament that the term would be narrowly construed proved to be only too well justified, as the decision in Fulling24a  demonstrates, albeit that the Court of Appeal curiously overlooked the existence of the statutory definition and resorted instead to the Oxford English Dictionary.24b 


New notes:


24a
(1987) 85 Cr.App.R. 136, C.A.


24b
See para 4-084, below [main text and Noter-up]
4-084
(Application of section 76(2)(a): improper intent)
Line 20, delete “Shorter”

Add the following new second paragraph: 


In Fulling the appellant’s counsel had argued that the trial judge had been in error in ruling that the term “oppression” imported the necessity for impropriety in the sense of deliberate and conscious mistreatment of the suspect on the part of the police. Thus, it was argued, the pre-PACE law (in particular Prager) was applicable in determining the meaning of oppression in that the term embraced conduct which it its nature and duration was liable to cause the suspect’s will to crumble, irrespective of whether that result was intended. Rejecting the argument, the court held that many of the examples of vitiating conduct comprehended in the “artificially wide definition of oppression approved in Prager” now fell within section 76(2)(b), which applied a reliability test, and were no longer required to be considered as “oppression” under the new law. It was for that reason that the court puported to apply Bank of England v Vagliano Brothers and held that as PACE was a codifying statute the definition of the term “oppression” had to be determined according to its ordinary and natural meaning. To that end, the court further held, it was necessary to go to the dictionary. The decision is remarkable for the fact that in deprecating the search for the meaning of the statutory term “oppression” in what was a codifying statute by “roaming over a vast number of authorities” and, in the words of Dr Roderick Munday, adopting the approach of “choosing instead to rummage through the disparate meanings and quotations on offer in the Oxford English Dictionary”37a the court entirely overlooked the statutory definitiion in section 76(8). Dr Munday refers to the court having “snubbed” the statutory definition37b but it seems more realistic to assume that the omission was inadvertent and that the court was not disingenuously going to the dictionary for a definition “which suited its purpose.”37c As Munday himself effectively acknowledges in an earlier dedicated critique of the judgment, the statutory definition could no less easily have been construed to support dismissal of the appeal than the various explanations found in the dictionary.37d Munday demonstrates that although resort to the dictionary was a recognized practice of the courts in seeking to isolate the naural meaning of words, Bank of England v Vagliano Brothers decreed an interpretive protocol which precluded the need for any reference to a dictionary. Munday notes that in a pssage from the speech of Lord Herschel LC,37e which the Court of Appeal failed to cite, sanction was given for reference to prior case law in the interpretation of statutory language where words were of “doubtful import” or had previously acquired a technical meaning, as was arguably the case with the term under pre-PACE law.37f Had the court in Fulling applied the section 76(8) definition they would clearly have reached the same conclusion as they did applying the unorthodox approach which―probably inadvertently―they did in the event follow. Although on its literal construction section 76(8) provides a partial definition (implicit in the use of the verb “includes”) all the examples of mistreatment listed, as Munday points out, “incorporate an element of serious impropriety.”37g Confining the the definition to cases of such gravity will arguably be consistent with implementing the mischief at which the section was directed. As Munday observes:


  “Whilst under PACE the admissibility of confessions extracted following what one might term run-of-the-mill types of misconduct during interrogation was to be subject to a form of reliability test and the public itnerest in upholding the admisssibility of relevant and reliable evidence was generally to outweigh the rights of individual suspects, the grosser violations of accepted standards of questioning were to lead automatically to the exclusion of any confession obtained in consequence thereof.”  

Notes

Note 37, delete “[1981]” and insert “[1881]”

New notes:


37a
“Adverse Denial and Purposive Confession,” [2003] CrimL.R. 850.


37b
ibid.


37c
ibid.


37d
“The Interpretation of ‘Oppression’ in Section 76 of PACE,” (1990) 154 J.P. 520.


37e
[1891] AC 107, at p.145.


37f
154 J.P., at p.521.


37g
ibid., at p.523.

To clarify the account of the judgment in Fulling (1987) 85 Cr.App.R. 136, it is necessary to state that it had been argued on behalf of the appellant that the trial judge had been wrong to rule that “oppression” necessarily imported impropriety (in the sense of deliberate misconduct) and that the pre-PACE law (in particular the cases of Priestley (1965) 51 Cr.App.R. 1 and Prager [1972] 1 All E.R. 1114 (see main text, para. 4-076) remained applicable in that oppression embraced conduct which in its nature and duration was liable to cause the suspect’s “will to crumble.” In the view of the Court of Appeal in Fulling many of the examples of vitiating conduct comprehended in the “artificially wide” definition of oppression approved in Prager now fell within s.76(2)(b) and were no longer required to be considered as automatically vitiating “oppression” under the new law. The decision is remarkable for having made no reference at all to the statutory definition contained in s.76(8), a curiosity noted by the commentator Roderick Munday in a critique of the judgment (“The Interpretation of ‘Oppression’ in Section 76 of PACE,” (1990) 154 J.P. 520, at p.521; for s.76(8) see main text at para. 4-081). In a much later reference to the judgment Dr Munday, not content with describing the court as having “silently bypassed” the statutory definition, went so far as to suggest that the judgment actually “snubbed” the s.76(8) definition and rejected the approach of “roaming over a vast number of authorities” by “choosing instead to rummage through the elaborate meanings and quotations on offer in the Oxford English Dictionary for a definition that suited its purpose” (“Adverse Denial and Purposive Confession,” [2003] CrimL.R. 850). Without wishing to take his facetiousness too seriously, it seems more realistic to suppose that the omission of any reference to s.76(8) was no more than a genuine oversight, since, as Munday himself acknowledges, the statutory definition could easily have been construed to support dismissal of the appeal. Munday’s quarrel is not with the outcome in Fulling, but with the method of interpretation adopted by the court.
4-092
(The repercussions of unlawful arrest)


To the end of existing text add on the following sub paragraph: 


Misconduct on the part of the police which purports to furnish grounds for arresting the defendant, where, but for that misconduct, the police would have no legitmate basis for the arrest, may contribute to a totality of treatment which amounts to oppression, as was the case in Grieve.55a Having attended the police station voluntarily the defendant was interviewed under caution in the presence of a solicitor about an arson with intent. He was then released without charge but remained at the police station, to wait for his co-accused so the police claimed. For his part, the defendant asserted that he had been told to wait or there would be serious trouble. His co-accused was then charged, asked to be re-interviewed and implicated the defendant. The defendant was asked if what the co-accused had said was true and allegedly agreed. He was then re-arrested and, without a solicitor being present, was immediately re-interviewed, during which he was repeatedly called a liar. It was submitted that he had effectively been detained after his release, and wrongfully so; that a solicitor should have been present for the second interview; that the manner of the second interview was oppressive in itself; and, most significantly, that the co-accused should not have been interviewed after being charged. It was held that as there was no lawful basis for interviewing the co-accused after charge, there was no legal justification for re-arresting the defendant. Considered together with the other factors the conduct of the police had been oppressive and the second interview was excluded under s.76(2)(a).   

Notes

New note 55a:

    55a  (1996) unreported, Chelmsford Crown Court ruling, 1 August, see Cousins and Blair, VIII, [258]-[300].

4-093
(The tainting of a subsequent confession) 


The paragraph has been re-titled and entirely re-drafted as follows:-

E. FATE OF A CONFESSION FOLLOWING
UPON AN EXCLUDED ONE
It is not uncommon for the police to interview a suspect more than once and not only where the earlier interview has proved fruitless.56 Thus, it is often alleged that a first informal interview productive of a confession is followed later by a more sustained and formal interview in which the confession is repeated and more detail is sought. In one study of the questioning and interviewing of suspects outside the police station it was found that there was a very close relationship between the outcomes of earlier exchanges outside the police station and later ones inside it.56a

It was stressed earlier56b that the prosecution must establish that the factor which it is contended vitiated the admissibility of the confession remained operative at the time when the confession was made. In the case of successive confessions an inducement which vitiates a first confession may no longer be active at the time of a later confession. The effect of the inducement or other statement or episode or the oppressive conduct which vitiated the original confession may have been “cured”—-or neutralised—by counterveiling correctives or assurances. But there is a broader issue here than the question whether or not the effect of an inducement has been dissipated by the time of the second confession. It concerns the question whether the very fact of the making of a confession which is excluded for inducement will have the effect of triggering the exclusion of a subsequent confession. If the second confession would not have been made but for the first, and the first is ruled inadmissible for inducement, it is a fundamental question whether the second ought to be treated as inadmissible too. If the accused only made the second confession because he assumed the “cat was out of the bag”56c and that he had nothing to lose by repeating the first confession ought the original contamination to be regarded as giving rise to a “knock-on-effect,” to adopt a modern colloquialism?56d The resultant tainting of the second is an example of the doctrine for which in the United States the metaphor termed the “fruit of the poisonous tree” has been coined.56e 
1. Common law

(a) Original 19th century position: second confession excluded


ipso facto in consequence of exclusion of first confession


Early English rulings appeared to favour exclusion on the grounds that the subsequent confession would not have been made but for the inadmissible first confession. In Nute56f the jury had expressly found the first confession to have been made under a hope of favour, and the second under the influence of having made the first. It was held that these were not jury matters but that if the trial judge agreed with the jury, neither confessions was receivable. In Sexton56g the accused agreed in return for a glass of gin to tell a police officer all about the offence in question and confessed after he was given two glasses. Later on he was cautioned by a magistrate and admitted the truth of his earlier confession. It was assumed by Best J. that had the magistrate known of the gin episode he would have told the prisoner that his earlier confession could not be given in evidence against him and that “for want of this information, he might think that he could not make his case worse than he had already made it, and under this impression might sign the confession before the magistrate.” The concern expressed by the judge in excluding the confession was that “however careful a magistrate might be that a prisoner should not be entrapped into a confession, an over zealous constable might defeat the humane provisions of the law, by so practising on the hopes and fears of a prisoner just before he came into the magistrates’ presence, as to make him, when before the magistrate, appear to make an uninfluenced and voluntary confession.”

(b) Conflict in later 19th century rulings


In certain rulings later in the nineteenth century it was unnecessary to consider whether a second confession ought to be excluded specifically on account of its having been made as a consequence of a vitiated first confession. For in each such case the second confession was excluded because it had not been shown that the direct effect of the original inducement was entirely dissipated.56h But in other cases the admisibility of the later confession was confirmed because the inducement which had vitiated the earlier confession was held to have been completely dissipated by the time of the later confession.56i No regard seems to have been had to the question of whether the second confession would not have been made but for the earlier one. In one relatively early case in which it was held that the second statement could not be said to have resulted from the same influence as the first the court expressly rejected the argument that the second confession ought to be excluded on the grounds that the magistrate had failed to tell the accused that his first confession would have no effect.56j But, contrastingly, in a case relatively late in the century in which a subsequent confession was excluded this seems to have been because it would not have been made but for the previous involuntary statement.56k 
(c)
Continued uncertainty in the 20th century


The conflicting state of the ninetheenth century authorities was never entirely  resolved under common law. Even in Smith,56m the leading modern common law authority on successive confessions, no argument was developed in favour of excluding a second confession by reason of the inadmissibility of an earlier one but for which the second would never have been made. It was simply assumed that dissipation of the effect of the original threat or inducement was the conclusive test. A soldier had been stabbed to death in a fight among a number of soldiers. A regimental sergeant major put a company on parade and told them that they would stay there until he found out who had been involved in the fighting. Eventually the appellant stepped forward and confessed to all three stabbings. Nine hours later a military investigator subsequently told the appellant under caution that he understood he had confessed to the stabbings, whereupon the appellant repeated his confession, both orally and in writing. On behalf of the appellant it was submitted that the later confessions must be excluded unless the effect of the earlier threat had been dissipated and the fear which had brought about the first admission no longer persisted in any way. No reference was made to the very different argument that once the appellant had confessed the night before, he might think there was little point in refusing to repeat that confession the morning after. 


Although deciding that the effect of the original threat had in fact been spent the Courts-Martial Appeal Court agreed that the appellant’s submission correctly expressed the proper criterion for exclusion and in taking that view they seem by a side-wind to have rejected the principle that a second confession, which would not have been made but for an inadmissible earlier confession, ought for that reason to be excluded. For the court explicitly recognised that the appellant had been put “in a difficulty” by the investigator’s reference to the earlier confession which was “[n]o doubt introduced  . . .  in the hope that thereby he might get a continued confession.”56n

2. Section 76 of P.A.C.E.
In none of the successive confession cases involving exclusion under section 76 of P.A.C.E. was any reference made to Smith. But it has been pointed out56p that although this may seem a remarkable omission it has been held that the Act, being a codifying statute, was to be interpreted according to its natural meaning and uninfluenced by considerations derived from the previous state of the law.56q Under the section it is necessary to establish a causal link between the oppression or the thing said or done and the confession in question. If an inducing factor which vitiates a first confession has ceased to operate by the time of a subsequent confession it may be asked how it can retain the potential to cause a subsequent confession. The answer is that whilst it may have ceased to operate directly it seems reasonable enough to argue that it will serve indirectly to induce a later confession through the medium of the earlier one.


This certainly seems to have been the implication of McGovern,57 the leading case under the section. The appellant, suspected of murder, was six months’ pregnant and immediately before interview had been vomiting in her cell. She had an I.Q. of 73 but was denied access to a solicitor and at interview had initial difficulty in understanding the caution. She began by denying presence, then admitted her presence, then said the death had been accidental, and finally confessed to having stabbed the victim. After the first interview she was allowed access to a solicitor who although aware of the content of the first interview was unaware that she had been denied a request for a solicitor. He was present at a second interview when she made a full confession. It was argued that had the solicitor been told of the earlier refusal of access he would have realised that the first confession was suspect and, in all probability, would not have allowed the second interview to proceed. The Court of Appeal held that the first interview was inadmissible under section 76(2) and, in accepting the contention that the subsequent confession was a direct consequence of the first, they held that the very fact that admissions had been made at an earlier stage was likely to have such an adverse effect on the appellant thereafter that any repetition of them was likely to be unreliable.


It has been suggested that this reasoning must similarly have informed Glaves, the decision in which is otherwise inexplicable.58 The appellant, aged only 16, was suspected of a number of burglaries, one of which had involved the death of an old lady. An admission in which he implicated himself in homicide had been obtained by what the Court of Appeal described as “improper questioning” and was excluded at trial under section 76(2)(b). (A solicitor who was present was criticised by the court for failing to intervene and stop the questioning.) Eight days later he was interviewed by other officers who asked him only about the homicide. The only criticism of the officers made on behalf of the appellant was that there had been no appropriate adult present but this did not constitute an element of the court’s decision that the second confession should have been excluded. Rather, the court’s professed justification for their conclusion that the later interview should have been excluded was that “that which had led him to make the remarks which he had made earlier continued until [the later interview]”. But this reasoning can hardly justify exclusion of the second interview since the manner of the earlier questioning was specific to the first interview and cannot have rendered the second interview improper. Accordingly, it has been argued58a that the key to the court’s thinking is to be found in their view that the real issue was that the appellant had not taken legal advice in the intervening eight days before the second interview. The only relevance of this must be that the advice the appellant would have been given was that the earlier interview could not be used in evidence and the slate was clean. In rejecting the view that “there must inevitably be a continuing blight on any subsequent confessions” the court clearly meant that the admissibility of a second confession was conditional on the appellant having received legal advice that the first confession was inadmissible.


The case of Wood59 reflects the same approach. The appellant, before his first interview was, neither informed of his right to legal advice nor cautioned. During that interview, in which the police failed to keep a contemporaneous record, he admitted delivering a blow to the infant victim, but denied inflicting, a day later, any blow or blows which forensic evidence showed must have been fatal. In a second interview, in which there were no breaches and a solicitor was present, the police recapitulated the account he had given in the first interview, and he repeated it. His conviction was quashed primarily because it was held that the case should have been withdrawn from the jury but the court dealt with the successive confessions point because it had been fully argued. In their view the first interview should have been excluded because the breaches associated with it were not merely technical, and this meant that the second should also have been excluded because the two interviews “were closely linked, both in time and content, since the second interview started by a recapitulation of what had occurred in the first.” (This point was not taken in Smith.) Coupled with this was the fact that the appellant was mentally handicapped and had not enjoyed the opportunity, before the second interview, of a full discussion with his solicitor. It has been suggested that by this the court must have meant a discussion dealing with the infirmities of the first interview.59a It was clearly for this reason that the appellant failed to appreciate that all was not lost. The consequence, as the court stressed, was that in spite of the fact that he “resolutely refused to admit any [but the one] blow [this did] not mean that he felt able to retract what he had already said.”

Notes

New note scheme

56
See Mirfield, “Successive Confessions and the Poisonous Tree,” [1996] Crim.L.R. 554, at p.555.


56a
Moston and Stephenson, The Questioning and Interviewing of Suspects outside the Police Station, R.C.C.J. Research Study No. 22, 1993, pp.37-38. Of 34 suspects who made an earlier admission, 30 subsequently repeated it. A study by Dixon et al. revealed a high incidence of informal discussion with suspects at the police station followed by an official interview: (1990) 1 Policing and Society 115, at p.134, cited in Noter-Up, §2-129, new note 34a.


56b
supra, §4-055.


56c
As the argument is apparently known in the United States: see Mirfield, [1996] Crim.L.R., at p.557.


56d
See Yeoman v. D.P.P. [1991] Crim.L.R. 917 D.C., per Rougier J., and see Cousins and Blair, op.cit., V, §§81-92; VIII, §§645-700. 

56e
See infra, §4-174, et seq. Applied to successive confessions the principle was explained in the United States Supreme Court decision of Darwin v. Connecticut 391 U.S. 346 (1968), at pp.350-351, per Harlan J.: “A principle reason why a suspect might make a second or third confession is simply that, having already confessed once or twice, he might think he has little to lose by repetition. If a first confession is not shown to be voluntary, I do not think that a later confession that is merely a direct product of the earlier one should be held to be voluntary. It would be neither conducive to good police work, nor fair to a suspect, to allow the erroneous impression that he has nothing to lose to play the major role in a defendant’s decision to speak a second or third time.”


56f
(1800) C.C.R., cited in Burn, Justice of the Peace and Parish Officer, 4th ed., 1825, vol. I, pp.693-694.


56g
(1822) Chetwynd’s suppl. to ibid., 103, title “Confessions,” Norwich Summer Assizes.


56h
Meynell (1834) 2 Lew C.C. 122; Sherrington (1838) 2 Lew C.C. 123; Doherty (1874) 13 Cox C.C. 23; Hewett (1842) C. & Marsh 534.


56i
Clewes (1830) 4 C. & P. 221; Richards (1832) 5 C. & P. 318; Cooper and Wicks (1833) 5 C. & P. 535.


56j
Howes (1834) 6 C. & P. 404. Joy relied on this and other authorities in stating the principle that the admissibility of a subsequent confession depended on whether there was reason to presume that the hope or fear which influenced the original confession had been dispelled:  On the Admissibility of Confessions . . ., at p.69.


56k
Rue (1876) 13 Cox C.C. 209.


56m
[1959] 2 Q.B. 35.


56n
ibid., p.41. See Mirfield, [1996] Crim.L.R., at pp.556-557.


56p
ibid., p.560.


56q
See Fulling [1987] Q.B. 426, at pp.431-432, per Lord Lane C.J., relying upon the principles laid down in Bank of England v. Vagliano Brothers [1891] A.C. 107, at pp.144-145, and in Bristol Tramways and Carriage Co. v Fiat Motors Ltd [1910] 2 K.B. 831, at p.836.


57
(1990) 92 Cr.App.R. 228.


58
[1993] Crim.L.R. 685, C.A. See Mirfield, [1996] Crim.L.R., at pp.561-562.


58a
ibid.


59
[1994] Crim.L.R. 222. See also Cochrane [1988] Crim.L.R. 449, Acton Crown Court; Lifely (1990) unreported C.A., no. 89/242/W4; Gary Blake [1991] Crim.L.R. 119, Knightsbridge Crown Court; Madeley (1992) unreported C.A., P.A.C.E. Act Cases, VIII, §215; Wilkinson (1992) unreported C.A. no. 91/4143/W4. 


59a
Mirfield [1996] Crim.L.R., at p.562.

4-097
(III EXCLUSIONARY DISCRETION) 


(The Law befopre P.A.C.E.—continued)


To end of existing text add on the following:

Before turning to the discretionary power of exclusion established by section 78 of P.A.C.E. it is necessary to consider the principles which may apply in governing any discretionary regime.


Insert the following new section AA, which was contained in the typescript originally submitted for publication but removed at the request of the work´s editors in the interests of setting necessary limits on its length.

AA. PRINCIPLES 
1. Competing priorities
Faced with the ever-commanding need to control crime society must find answers to a number of crucial and vexed questions. To what extent and in what circumstances should that need be allowed to excuse the resort by law enforcement officers to irregular or improper means of detecting and collecting reliable evidence of guilt? In some circumstances improper methods of investigation may actually undermine the reliability of the evidence so obtained, as in the case of confessions and identification. However, where reliability is not at stake and the only concern is that the conduct involved in the evidence-gathering process deserves censure a most important question asks how that censure ought to be expressed? Ought it to be confined to independent legal redress against evidence-gatherers or to disciplinary measures by their professional supervisors? On the other hand, ought the courts to go further and express disapproval by forbidding the prosecution from using the evidence so obtained? If so, what degree of misconduct should attract exclusionary treatment and to what extent should the gravity of the particular crime under scrutiny be regarded as relevant? Should exclusion be absolute in given classes of case or should it be determined throughout by judicial discretion exercised against defined criteria? What are the practicalities involved in answering these questions and how far do the authorities go in providing coherent answers?



In the very early period of the modern jury trial, when testimony sworn in front of the jury was beginning to be allowed, there were only two considerations governing its admissibility: the proffered witness’s competence to testify and the relevance to the case of what the witness had to say. Witness competence was controlled by a complicated and archaic body of rules which had their origin in the old forms of trial. With the single exception of the rule prohibiting the prosecution from calling the spouse of the accused these rules were all abolished before the present century. As competence diminished in importance so relevance as the governing criterion of admissibility gradually became hedged about with limitations for there evolved a body of understanding about the various shortcomings from which certain species of relevant evidence seemed to suffer. In the course of time certain categories of evidence were identified as being marked by an inherent, though latent, stamp of unreliability. For the very reason that hearsay, to identify the most prominent category, tended to be treated seriously in daily affairs, whilst at the same time it was incapable of being tested as to truth through cross-examination of the maker, it came to be appreciated that juries would be apt to attribute to that kind of evidence much greater weight than could safely be claimed for it. Confession evidence obtained by coercion is another important example. By the end of the eighteenth century the body of proscriptive rules and theory had produced a distinct law of evidence in the light of which Grose J. was disposed to fear lest “rules of evidence should ever depend upon the discretion of judges.”70a

The disinclination to admit of an exclusionary discretion over relevant and reliable evidence was maintained throughout most of the nineteenth century and “crisply summarised”70b by Crompton J. when in a memorable dictum in Leatham70c he said: “It matters not how you get it; if you steal it even, it would be admissible in evidence.” (On the other hand, it is doubtful if property taken without the consent of its owner for the purpose of uncovering evidence of a crime could rightly be described as having been “stolen,” in the sense of having been dishonestly appropriated with the intention of permanently depriving the owner of it. This reservation might not apply to evidence originally taken for personal gain—for example, with a view to blackmail—but later exploited or expropriated for a prosecution. It has been suggested that evidence of a murder fortuitously uncovered when an opportunist thief steals a suitcase might properly be used if the suitcase is handed in to the police, because the illegality would not have been that of the police but that of the repenting thief.70d) Towards the end of the century a new trend was discerned. In a few cases statements made by the defendant when in the custody of the police were rejected by judges, apparently on the ground that they had been elicited by custodial questioning, although they were not inadmissible within the meaning of the special rule vitiating the admissibility of confessions or statements obtained by threats or promises held out by a person in authority. In the present century that trend developed into the contention that there was a discretion to exclude statements obtained by investigators in association with a breach of the Judges’ Rules on the interrogation of suspects. Reference was also occasionally made to the existence of a discretion to exclude evidence obtained from the accused by means of a trick.

2. Reliability
1. Exclusionary discretion in the interests of ensuring reliability


There is a clear distinction between the idea of excluding evidence because the means by which it was obtained are unlawful or irregular or are otherwise repugnant to accepted standards of propriety or fairness, and the idea of excluding evidence which in the circumstances (including the circumstances of its collection) is likely to mislead the jury into believing the charge against the defendant to be stronger than is actually the case—the reliability principle. In England, over the course of the present century, the courts gradually conceded the existence of a discretion enjoyed by judges to exclude evidence on the ground that it may be misleading.70e Thus, various authoritative references to the discretion have been made in relation to such classes of normally admissible evidence as for example: previous convictions for theft or dishonest handling admissible by virtue of statute on a charge of dishonest handling; similar misconduct on previous occasions; statement made in the presence of the accused adduced prima facie to explain the accused's reaction; cross-examination of the accused as to his previous convictions under the Criminal Evidence Act 1898; evidence for the Crown of an accomplice; and confessions by persons in a mentally abnormal state.

2. Arguments in favour of confining exclusion to the reliability principle 

It has been forcefully argued that exclusion of evidence ought only to be countenanced if justifiable on the reliability principle and not merely because the evidence was obtained by means which are regarded as improper or objectionable. Those adhering to a strict reliability standpoint contend that before the sentencing stage is reached the criminal court should not attempt to inquire into improprieties on the part of investigators during the investigation except where they affect the reliability of the evidence. Such proponents advance three main arguments in favour of this contention.70f First, it is said, the purpose of the trial is to determine the truth of the charge against the accused and an inquiry into improprieties will be collateral to the main issues involved in that determination and may tend to confuse those issues. Secondly, it is harmful to the public interest to acquit a guilty person merely because an officer acted irregularly when investigating the case. Wigmore tersely ridiculed the American idea that evidence obtained by committing a breach of a Constitutional imperative should for that reason be excluded as a matter of strict law:


   “Our way of upholding the Constitution is not to strike at the man who breaks it, but to let off somebody else who broke something else.”70g
The third argument urged by proponents of the strict reliability principle is that the court is not usually equipped or in a position to conduct a thorough inquiry into alleged improprieties and it is unfair to the officer if he is left under suspicion after a trial which was never intended as a full inquiry into his conduct.

3. Possible grounds for excluding improperly obtained evidence apart from reliability
The contention that evidence may be excluded on the basis of the principle of reliability and no other expressed the idea that any system of criminal justice should value the ascertainment of truth to the exclusion of all other considerations. In fact, while it conceives of the discovery of the truth of a charge as the main function of the trial, a given system may well value subsidiary objectives which will qualify the pursuit of truth. The reliability basis for the reception or rejection of evidence is to be contrasted with a number of other possible purposes. The selection of a governing principle is likely to determine the question whether the exclusion of evidence obtained by any impropriety on the part of the official investigator ought to be obligatory or only discretionary, or obligatory in the case of some impropreties and discretionary in the cases of others. If there is to be a mixture, the governing principle may also determine in what category a given impropriety ought to be placed. The purpose behind exclusion of evidence improperly obtained is also likely to influence the selection of criteria relevant in the exercise of the discretion. 

1. Fairness

Various principles may be advanced as justification for—if not as commanding—the exclusion of evidence obtained by objectionable means not affecting the reliability of that evidence. In identifying them assistance is unlikely to be derived from the fact that the exclusion of evidence, whether because it is misleading or because it was obtained by improper conduct, has often been justified, or, at least, urged, as an expression of the need to “preserve fairness” or to prevent the rules of admissibility “operating unfairly” against the accused. On the other hand, although in King v. R.70h (which concerned a conviction for unlawful possession of a controlled drug discovered in consequence of a search under an invalid warrant) Lord Hodson observed that the term “fairness” was not susceptible of close definition, in the words of Lord Scarman, referring in Sang to that observation, it is necessary to “emerge from the last refuge of legal thought—that each case depends on its facts—and attempt some analysis of principle.”70i The reliability principle expresses the objective in a system of criminal justice of preventing unsafe convictions. When the function of the criminal trial has aims beside that of separating the manifestly guilty from those who may, on the evidence, reasonably be supposed innocent, fairness is the measure of the satisfaction of those aims. In order to satisfy them it may be necessary to exclude evidence obtained by conduct on the part of the official investigator “of which the Crown ought not to take advantage.”70j It should be stressed that an investigation into the general theoretical basis of excluding evidence obtained by official misconduct will not show whether a given method of collecting evidence is likely to be regarded as objectionable, nor why, in England at the present day, certain forms of impropriety in the collecting of evidence may be met with the sanction of exclusion of evidence so obtained when to others no such sanction attaches.

2. Retributivism

In contrast with the reliability principle for excluding evidence is a rationale for doing so traceable to an idea which may lie at the root of the pure retributivist aim of the punishment of crime. The essence of retributivism is the infliction of suffering—penance—in order to exact atonement, a wiping out of the wrongful act. Primitive communities were built upon a bedrock of ritual and magic, and the process of exacting atonement in order to expunge the wrong required precisely performed rituals, the slightest blemish on which would sully the whole magical process. If expungement remains an element in the retributivist aim of punishment, a conviction secured by evidence obtained by illegal, improper or irregular means will fail to achieve the necessary purification. However, as society became more sophisticated it could no longer look the superstitions of its primitive past squarely in the eye and the need for magic and ritual came to be disguised in the concept of retributivism as a self-justifying principle separate from any utilitarian purpose. The idea of taint or blemish is dressed up in the precept that no court can properly punish a breach of law if the means of furnishing proof involve wrongdoing by the police. The theme of taint clearly comes through in the following opinion in a California case, although admittedly the sentiment expressed owes something also to a didactic, and therefore a utilitarian, aim:—


   “When . . . the very purpose of an illegal search and seizure is to get evidence to introduce at a trial, the success of the lawless venture depends entirely on the court's lending its aid by allowing the evidence to be introduced. It is no answer to say that a distinction should be drawn between the government acting as law enforcer and the gatherer of evidence and the government acting as a judge. . . . Out of regard for its own dignity as an agency of justice and custodian of liberty the court should not have a hand in such a ‘dirty business’ . . . It is morally incongruous for the state to flout constitutional rights and at the same time demand that its citizens observe the law.”70k
3. Reducing crime

As a moral precept pure retributivism is nowadays rather unfashionable. The idea that it derives from the functional concept of ritualised purification is unlikely to attract more than passing academic interest among social historians and anthropologists. It is certain to be treated with scorn by retributivists. Yet the powerful taboo which the investigator’s improper action would constitute under the retributivist regime will be conceived of also, though less potently, in the eyes of those who subscribed to what Nigel Walker has called the theory of reductivism.70m In the present context it will be manifested in the idea that those who govern society and their agents in the law enforcement services are the exemplars of righteousness whose transgressions, particularly in the course of their official duties, are more likely to undermine respect for the law among members of the community at large than are comparable wrongs by private individuals for their private purposes. The idea was cogently expressed by the American jurist, United States Supreme Court Justice Brandeis, in a dissenting opinion in Olmstead v. United States:70n

   “Our Government is the potent, the omni-present teacher. For good or for ill, it teaches the whole people by its example . . . If the Government becomes a law-breaker, it breeds contempt for law; it invites every man to become a law unto himself; it invites anarchy.”


Implicit in the argument is the assumption that a wrong committed by a government officer acting in that capacity is liable to work a far more deleterious influence on the public regard for law than is a similar class of wrongdoing by a private individual. Indeed, it may have a more insidious influence in undermining respect for law than a much more serious class of (unpunished) wrong committed by an ordinary citizen in the pursuit of private gain or licentious desire. Such a contention may properly be advocated in support of excluding evidence only on the following conditions:


(1)
that collaterally with the trial of the accused proceedings of a criminal, civil or disciplinary nature are instituted against the official for having resorted to wrongful means to obtain evidence;


(2)
that even if they are, reception of that evidence would nevertheless be regarded by a significant element of the general public as tantamount to condonement;


(3)
that whatever deterrence of potential offenders at large might otherwise flow from the process of convicting and punishing the defendant would stand to be cancelled out by the growth in community lawlessness fostered by that condonement.


The converse possibility must always be conceded that the law will be brought into widespread contempt when the manifestly guilty escape conviction merely because reliable evidence has been improperly obtained, with the consequence of an increase in lawbreaking at large.

4. Disciplinary principle


Whereas the general reduction of crime principle for exclusion comprehends the possibility that a policeman’s misconduct in seeking evidence will exercise a direct influence on the public mind generally the rationale now to be considered (while not discounting the possibility of a direct influence of this kind) disregards it in operation. The disciplinary principle is concerned essentially with deterring investigators from deliberate acts of misconduct and contemplates that they will be dissuaded from impropriety by the prospect of the prosecution being deprived of the advantage of evidence thereby obtained. 


Two separate reasons for wishing to discourage particular police practices should be distinguished. Some practices may be unacceptable because they are accompanied by an increased liklihood of the evidence being unreliable. Confessions and identification are pre-eminent examples. A court might decide that evidence so obtained should be excluded even where clearly shown to be reliable in order to deter the police from employing those risk-laden practices in future cases. But more usually, as Mirfield points out, the disciplinary principle is understood to be unconcerned, even indirectly, with problems of reliability.70p

It must be a primary condition for invoking the disciplinary principle for exclusion that collateral proceedings against the wayward police officer would alone be unlikely to prove an effective deterrent among policeman at large. If the deterrent potential of such proceedings by themselves were doubtful, only on that basis would it be permissible on disciplinary grounds to consider excluding evidence, but no such decision could properly be made without keeping sight of the need to control the crime rate generally. It would be proper therefore to exclude only on the following further condition: that the effect of the prosecution not being allowed to use evidence obtained improperly would be markedly more likely to discourage other policemen in comparable situations from similar acts of impropriety than would acquittal of the guilty accused (consequent on the exclusionary ruling) serve to encourage criminality among the public at large of a type and degree comparable to that charged against the defendant.


On the other hand, not only is the balancing of deterrents in this way likely to be casual and imprecise, but according to Sir Rupert Cross the feasibility of deterring the police by exclusion is extremely doubtful. Finding the underlying psychology of that notion “highly questionable,” he observed:70q

   “The ‘bent’ police officer thinks that no point will be taken on his illegal methods of obtaining evidence or that, if it is, he will be able to lie himself out of trouble. [The deterrent idea] assumes that the conduct of the police is exclusively influenced by the number of convictions obtained. It leaves out of account the all-important sanctions provided by the opinion of those who pursue the same occupation as the person by whom the evidence was illegally obtained. Is it to be supposed that when the Lord Chief Justice said, ‘The sooner the Bristol police study, learn and abide by the Judges’ Rules the better,’70r the conduct of the police of Bristol was unaffected because his lordship admitted a confession obtained in consequence of a breach of those rules? There must be a discretionary power to exclude illegally obtained evidence, at any rate in criminal cases, for public opinion would not tolerate its reception if it were procured by torture, however much it was confirmed by such convincing matters as the subsequent voluntary admission of the accused, but in spite of the great weight of opinion to the contrary, too much importance may be attached to the rejection of illegally obtained evidence as an incentive to good behaviour on the part of the police. Bad behaviour, it is felt, is prompted by the hope that it will not be brought to the notice of the court, not by the belief that evidence discovered in consquence of it will be received in any event.”


In Sang70s the House of Lords endorsed the view of the Court of Appeal that exclusion was not the appropriate way to deal with official misconduct in the course of evidence-gathering. The proper way to inhibit it was through proceedings against the agent collaterally with the trial of the accused. The implication appears to be that no only should exclusion not be employed to supplant such collateral proceedinbs but that resort should not even be had to it in order to reinforce them. Eugene Oscapella irreverently refers to the Appellate Committee having “trotted out the old standbys—mitigation of sentence, disciplinary actions and the possibility of prosecuting the instigators.”70t The Court of Appeal had suggested those collateral alternatives in the following passage:


   “Counsel for Sang made an eloquent appeal to us to appreciate that to hold such evidence as admissible or that no discretion could properly be exercised in such circumstances so as to exclude such evidence, was for this court to abdicate its proper function of standing between possible oppressive action by the police on the one hand and an accused person in peril on the other. Such an appeal can never be allowd to fall on deaf judicial ears. But other safeguards and sanctions are available to protect accused persons from such oppression without the courts arrogating to themselves the right to determine if a particular prosecution should proceed. A police officer who goes too far may himself be prosecuted for the crime which he has committed or for inciting another to commit a crime. Or he may be disciplined. Or if he enters premises illegally or searches a person of his property illegally he may be held liable for damages for trespass. Experience shows that expression of judicial disapproval when justified are not without their effect as a deterrent to reprehensible or arbitrary police behaviour. Moreover, in a proper case the courts can always mitigate the penalty . . .”70u

The Royal Commission on Criminal Procedure pointed out that one obvious defect of using an automatic exclusionary rule of evidence to enforce compliance with the provisions governing the exercise of police investigative powers is that it can apply to only a small proportion of cases.64v The Commission had specifically in mind disciplinary exclusion of confessions and stated, by way of an example, that of persons arrested and questioned a significant proportion are not subsequently prosecuted. Referring to the experience in the United States, where an automatic exclusionary rule has operated in certain areas of wrongful conduct for more than half a century, they cited with evident approval research findings by Oaks. On the basis of an exhaustive study of the effectiveness of the exclusionary rule as a deterrent in cases of unlawfully obtained real evidence Oaks refuted the deterrent efficacy of exclusion in such cases, observing:


   “There is no reason to expect the rule to have any direct effect on the overwhelming majority of police conduct that is not meant to result in prosecution and there is hardly any evidence that the rule exerts any deterrent effect on the small fraction of law-enforcement activity that is aimed at prosecution. What is known about the deterrent effect of sanctions suggests that the exclusionary rule operates under conditions that are extremely unfavourable for deterring the police. The harshest criticism of the rule is that it is ineffective.”70w
By contrast, however, with the exclusion of real evidence, as Inman has pointed out in a critique of the Royal Commission report,70x Oaks took the view that exclusion might well be effective in relation to confessions, the chief motive for acquiring which is to use them as evidence in court against the maker:


   “The variety of reasons for improper search and seizure is in marked contrast to the limited number of reasons why police would engage in the kind of illegal conduct that causes the exclusion of a coerced confession . . . the predominant incentive for interrogation is to obtain evidence for use in court. Consequently, police conduct is likely to be responsive to judicial rules governing the admissibility of that evidence.”70y
Referring to the exclusion of confessions for disciplinary purposes Oaks stresses the importance in particular of three requirements: clarity in defining the rules for conducting interrogation; statement by the judge of which rule has been broken and that exclusion was the consequence of the breach; and maintaining some internal police procedure designed to disseminate the message.70z Noting that the R.C.C.P. put its faith in police supervisory and disciplinary procedures,71 and that the need was for “contemporaneous controls and good supervision” rather than “review often long after the event,”71a Mirfield comments:


   “The confidence of the Royal Commission in the deterrent efficacy of (largely) internal disciplinary controls lies uneasily with its scepticism about the deterrent efficacy of the exclusionary rule. Can senior officers really be expected to be assiduous in tracking down cases in which the suspect has been held incommunicado or denied access to a solicitor? Are such officers not as likely as those below them to regard the purposes of interrogation as being to ‘get at the truth’ and to regard rules designed to allow a suspect access to his relatives and friends and to a solicitor as being mischievously designed to frustrate that purpose.”71b
The R.C.C.P. suggested71c that one of the reasons why the United States Supreme Court had felt constrained to develop the automatic exclusionary rule was to protect the citizen's constitutional rights in the face of what has been called a “vast abnegation of responsibility” in the law enforcement agencies to discipline themselves. In the United States there are a “bewildering complexity and amount” of such agencies. In the Commission's view,71d the way to enforce proper conduct was to be found in police supervisory and disciplinary procedures. In England―


   “. . . the police service is less fragmented than in the U.S.A. There is a common disciplinary code for all forces. There are national representative bodies and a single Minister with responsibilities for the police service at national level; and there is a central inspectorate. All this offers the prospect of achieving the same objectives than an automatic exclusionary rule is supposed to achieve without the possible side effects.”


Exclusion of evidence for disciplinary purposes ought normally to apply only to cases in which the investigator has deliberately misconducted himself in the evidence-gathering process. The state of mind of the investigator is almost invariably a relevant factor in assessing whether to exclude evidence for disciplinary purposes. However, supposing the suspect’s rights have been prejudiced inadvertently, for example, through an entry and search of the defendant's residence in the genuinely mistaken belief that there is consent from the householder or authority by law. In cases of inadvertence exclusion of evidence is absurd if the purpose is to warn other investigators against acts or defaults which they do not intend. Yet, if the policeman’s supposedly honest mistake be the result of negligence, there might be a case for exclusion as a warning to that officer and others at large to be more careful. Whilst ignorance and error can be reduced by education there may be circumstances in which disciplinary exclusion is an appropriate way to reinforce the lesson. Mirfield gives the illustration of large numbers of policeman continuing, in spite of judicial assertions to the contrary, to believe themselves entitled to deny a suspect access to a solicitor on the grounds that the solicitor would be likely to advise the suspect not to answer questions. In such circumstances, he suggests, there might be a good case for underlining the message by excluding evidence where access had been denied on that basis.71e In practical terms the court will rarely need to solve the conundrum of applying disciplinary considerations to cases of honest mistake, certainly in cases involving such a well known issue as access to a solicitor. In that sort of case, the court would need much convincing that a policeman who claimed genuine mistake was being honest.

5. Protective principle

The adoption of another principle upon which the trial court might gauge its response to official misconduct in the collection of evidence against the accused has been proposed by Ashworth. He argues:71f

   “If a legal system declares certain standards for the conduct of criminal investigation—whether they are enshrined in a constitution, detailed in a comprehensive code or scattered in various statutes and judicial precedents—then it can be argued that citizens have corresponding rights to be accorded certain facilities and not to be treated in certain ways. If the legal system is to respect those rights, then it is arguable that a suspect whose rights have been infringed should not thereby be placed at any disadvantage: by ‘disadvantage’ is meant . . . that evidence obtained by the investigators as a result of the infringement should not be used against the suspect. And the appropriate way of ensuring that the suspect does not suffer this disadvantage is for the court of trial to have the power to exclude evidence by improper methods. The presentation of evidence in court may in this context be viewed as the natural conclusion of a criminal investigation, and it is therefore fitting that the court should protect the defendant from disadvantages resulting from any ifnringement of his rights during that investigation. The protective principle thus argues that an infringement of an individual’s rights (in the broad sense that he is denied something to which he is entitled or subjected to treatment which is improper) supplies a prima facie justification for the exclusion of evidence obtained as a result of that infringement.”

The concern of the protective principle is not with the question of whether the investigator's conduct involved a deliberate infraction but rather with the effect of the conduct on the accused. An example of the protective principle is the idea of applying the rule against compulsory self-incrimination irrespective (1) of any risk that the evidence so disclosed is rendered unreliable by virtue of having been obtained under the particular compulsion and (2) of the intention of the person whose words or conduct are alleged to have caused the accused to make the disclosure.


What is the object of protecting the defendant by exclusion of evidence obtained in an irregular manner? Conceivably, if evidence is allowed in by the judge despite having been obtained by an infringement of one of the defendant's rights, both he and other members of the public who happen to hear about the infringement may react against a society which has failed to accord protection and may do so by turning away (or further away) from submission to the rule of law. It must presumably be within the contemplation of the protective principle that evidence obtained in breach of a particular right should be excluded in order to prevent such a risk, but it must be assumed that a decision to exclude based on the principle could not reasonably be taken without weighing that danger against the liklihood of an increase in offending at large in the community if the evidence should be excluded and the defendant's crime remain unpunished. On this basis the protective rationale for exclusion ought strictly speaking to be subsumed under the reductive principle. But it is convenient to consider it apart in order to accentuate the fact that the investigator's state of mind is immaterial where protection is concerned.


Ashworth points out that not every breach of a pre-trial procedure can serve as justification for protective measures at trial.71g Arrest, for example, is not usually a step taken for the collection of evidence. Protective measures are not justified, therefore, in the event of an unlawful arrest except where arrest is a step towards the collection of evidence, such as in the old excess alcohol cases and in cases involving the search of an arrested person or of his dwelling.

4. Rigid exclusionary rule or discretion
It is not merely the retributivist ideal which calls for obligatory exclusion of any evidence obtained by any irregularity, however trivial. An inflexible exclusionary rule can in fact be advocated for the other principles too. This is because it is arguably impossible to make a viable prediction: 


(1)
as to whether the investigator's misconduct, even if proceeded against collaterally, would be likely, given reception of the evidence, to undermine general respect for the law to an extent more detrimental to society than would be the acquittal of the defendant consequent on exclusion of the evidence improperly obtained—reduction of crime principle;


(2)
of the extent to which law enforcers are likely to be deterred from misconduct by exclusion—disciplinary principle;


(3)
as to the degree of likely alienation consequent on a refusal to protect rights by the sanction of exclusion—protective principle.

It may be that, in adopting one or another of the three principles besides retributivism it will be thought to be unrealistic to try to make the evaluations presently envisaged. Accordingly, it will be necessary to make a choice whether to ignore the impropriety absolutely for the purposes, at any rate, of receiving evidence or to follow a presumptive policy and exclude evidence obtained by any impropriety on the assumption, as the case may be, that condonement in effect of the misconduct (by receiving evidence so obtained) will always be more detrimental to society than acquittal of the defendant, that exclusion will always be a significant deterrent to official misconduct, or that every breach of a procedure which is designed to safeguard rights does in fact do so. That such a choice must be made in favour of exclusion would seem to have been the view of Holmes J. in Olmstead v. U.S.:71h

   “We must consider the two objects of desire both of which we cannot have and make up our minds which to choose. It is desirable that crimes should be detected, and to that end too all available evidence should be used. It is desirable that the government should not itself foster and pay for other crimes, when they are the means by which the evidence is to be obtained. If it pays its officers for having got evidence by crime I do not see why it may not as well pay them for getting it in the same way, and I can attach no importance to protestations of disapproval if it knowingly accepts and pays and announces that in future it will pay for the fruits. We have to choose, and for my part I think it a less evil that some criminals should escape than that the government should play an ignoble part.”

On the other hand, that a rigid rule of exclusion would be liable to bring he law into disrepute was dramatically expressed by another American jurist, Cardoza J.:


   “A room is searched against the law, and the body of a murdered man is found. If the place of discovery may not be proved, the other circumstances may be insufficient to connect the defendant with the crime. The privacy of the home has been infringed, and the murderer goes free.”71i

Oaks has put forward the argument that an automatic exclusionary rule may encourage false testimony, leading to corruption of law enforcement personnel and degradation of the whole system of criminal justice.71j As Mirfield suggests, not only may this overstate things, but rules about questioning, for example, will tend to encourage false testimony irrespective of an exclusionary rule; few policemen will be willing to admit a failure to administer a caution even if exclusion would not be the automatic consequence of such an admission.71k There is a further argument that a judge faced with the stark choice of finding the substantive rule breached and excluding the evidence or finding it not breached and admitting it may be tempted to weaken the substantive rule, or alternatively to fudge the facts.71m As any rule making evidence inadmissible may have such side effects, Mirfield suggests such an argument carries little weight. Reference should be made to the argument put forward by Oaks that the existence of an exclusionary rule in search and seizure cases has a discouraging effect in practice on the development of alternative mechanisms for controlling improper behaviour by the police.71n

The problem so tersely highlighted in Justice Cardoza's stricture on murderers going free proclaims loudly against the courts resorting to the easy option of an inflexible exclusionary rule. It demands, rather, that judges should be required, if seeking to apply either the reductionist or disciplinary principles, to exercise their discretion by weighing up likely deterrent factors (perhaps taking into account also the probability or otherwise of the defendant being convicted notwithstading the exclusion of the improperly obtained evidence). On the protective principle the balance would be the risk of an increase in crime at large in consequence of the acquittal of the ilty defendant against the risk that he (and perhaps others) may turn further towards crime as a result of becoming more alienated from a society which has failed to protect his rights by excluding evidence obtained in breach of them. Admittedly such assessments as these can be no better than rough and ready but it is notably well within the existing sentencing function of judges to make oracular guesses on the balance, for example, between deterrent and incapacitation factors and the risk of criminally contaminating the defendant still further by imposing a term of a certain length.


One drawback with a discretionary arrangement as distinct from an automatic exclusionry rule, particularly if the disciplinary rationale is to apply, is that at least “for so long as the discretion to exclude is rarely exercised and the basis on which it should be exercised rarely articulated, as in the English cases, policemen might be forgiven for thinking that there is no message, except that judges sometimes act arbitrarily and are an unpredictable bunch.”71p
5. Criteria influencing discretion
The choice of justification for the exclusion of evidence improperly obtained will determine the criteria, or guidelines, for the operation of an exclusionary discretion. For example, the question whether or not the impropriety was deliberate will be highly material if either the reductionist or disciplinary principle is adopted, since there are far stronger grounds for disciplining an officer who has intentionally flouted standards than one who has not infringed intentionally. On the other hand, this factor will be largely irrelevant on the protective principle. Where that is to be applied what matters is the question whether there was actually a denial of the accused's rights.71q

Another factor the relevance of which will vary with the purpose of exclusion is the question whether the impropriety was a gross or trivial departure from the set procedures and standards. On the reductionist and disciplinary principles a small or trivial impropriety can readily be overlooked and the evidence admitted, since it would be excessive to punish a small indiscretion by the exclusion of evidence. On the protective principle the gravity of the breach would be measured according to its consequences for the accused. If the procedure was intended as a safeguard for the liberty of the subject, the court would have to ask whether the breach actually had the effect of prejudicing that liberty. Thus, if evidence is seized under a warrant which specified the wrong address, a court applying the protective principle wold ask whether in fact the accused had read the warrant and been misled by it.71r

Again, the relative gravity of the offence under investigation is a consideration the relevance of which might vary with the purpose of excluding evidence. Assuming that it is of greater social importance to investigate the more serious offence, it might be argued that on the reductionist or disciplinary principle courts should more readily excuse irregularities by law enforcement officers in such cases. On the protective principle it might be thought to be more important that a suspect should be accored proper protection if the allegation against him is serious.65s That the gravity of the offence under investigation is a factor to be taken into account in assessing the fairness of the officer's conduct was the view of Lord MacDermott C.J., giving the judgment of the Northern Ireland Courts-Martial Appeal Court in Murphy:72

   “It must be judged of in the light of all the material facts and findings and all the surrounding circumstances. The position of the accused, the nature of the investigation, and the gravity or otherwise of the suspect offence may all be relevant. That is not to say that the standard of fairness must bear some sort of inverse proportion to the extent to which the public interest may be involved, but different offences may pose different problems for the police and justify different methods.”
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(B. SECTION 78 OF P.A.C.E.)


Insert new section 1, replacing existing section 1.  As before this was contained in the typescript originally submitted for publication but removed at the request of the work´s editors in the interests of setting necessary limits on its length.
1. The legislative background and the statutory text 
(a) The rules of automatic exclusion and reverse onus exclusion

In the United States it is a constitutional imperative that evidence obtained illegally is automatically excluded. In Scotland the approach is more flexible. In that jurisdiction illegally obtained evidence is excluded unless the violation was grave and deliberate and to allow it in would prejudice the accused.72a In 1975 the American Law Institute proposed in its Model Code of Pre-Arraignment Procedure an amelioration of the rigours of the automatic rule in the form of a proviso which would apply the principle of automatic exclusion without discretion only if the violation was “gross, wilful and prejudicial” to the accused.72b In the same year the Australian Law Reform Commission in their report on criminal investigation adopted a similar approach.72c  They proposed “a reverse onus exclusionary rule” according to which there should be automatic exclusion of any illegally obtained evidence unless the prosecution can satisfy the court that it should be admitted in the public interest, on the grounds of, for example, the triviality of the breach, the demands of the circumstances of the investigation, or the seriousness of the offence being tried. 

(b) The scheme proposed by the Royal Commission on Criminal Procedure

For the reason that it would fail to secure compliance with statutory rules by performing the function of deterrence, all but one of the members of the Royal Commission on Criminal Procedure opposed the general introduction of an automatic exclusionary rule as a means of enforcing the statutory rules governing the treatment of persons in custody or of the generality of the other provisions they were proposing for regulating investigatory powers.72d On the basis both of American experience and the breathalyser law, the majority believed that an automatic exclusionary rule would give rise to an increase in trials within trials and therefore of court time spent on matters which were not concerned with the innocence or guilt of the accused. As to the reverse onus principle the Commission referred to the fact that in the representations made to them the rule received “only limited support.”72e Such general objections were voiced as its basic incompatibility with the reliability principle and the fact that from the disciplinary angle the vesting of a discretion would diminish any deterrent effect. Apart from these considerations it was envisaged that there would be problems of inconsistent interpretation and that as against an automatic exclusionary rule there was no certainty it would serve to reduce the number of trials within trials. In the event, the approach of a majority of the Commission was to establish two classes of provisions: those governing the treatment of suspects in custody and interviewing which deal with the prohibition on violence, threats of violence, torture or inhuman or degrading treatment; and those designed to provide an environment for interviewing which conduces, to the extent possible in custody, to the suspect’s answers to questions being reliable.72f In general, the majority considered that the exclusion of evidence was not a satisfactory way of enforcing compliance with the rules in the first class, those designed to prohibit violence, threats of violence, torture or inhuman or degrading treatment and society’s abhorrence of such conduct, non-compliance with any such prohibition should lead to the automatic exclusion of evidence so obtained.


As to any breach of a rule in the second class under the Commission’s scheme the consequence was not to be exclusion of the evidence so obtained. Instead, since reliability was to be the primary purpose of the code of practice for interviewing suspects, the trial judge would be required to warn the jury of the dangers involved in acting upon a statement the reliability of which could be affected by a breach of the code. The jury were to— 


   “. . . be informed that under pressure a person may make an incriminating statement that is not true, that the code has been introduced to control police behaviour and minimise the risk of an untrue statement being made and that if they are satisfied that a breach of the code has ocurred it can be dangerous to act upon any statement made; accordingly they should look for indepenent support of it, before relying upon it. The effect of that warning would be that where a breach of the code has occurred, senior officers, and those responsible for advising on the prosecution, will need to consider the availability of other evidence before deciding whether it is proper to permit the prosecution to proceed.”72g
The Commission’s scheme of approach would seem to be coherent enough and it is difficult to understand why Lord Scarman observed during Lords Committee Stage on the P.A.C.E. Bill that in a “very lucid document” it was “one of the few obscure areas of the report.”72h In view of his having read the passages in question “several times,” it is surprising that his conclusion, “which I put very tentatively to the Committee is that the Philips Commission, at the end of the day, did favour a discretionary power, in certain circumstances, for the court to exclude evidence obtained unlawfully. They hemmed it about with conditions, and so forth, but I think it is there . . .”

(c) The legislative history 

In drafting the P.A.C.E. Bill the Government chose not to follow the Philips scheme. Instead, they retained the automatic exclusionary rule for confessions obtained by oppression or in consequence of anything said or done which was likely to render unreliable any confession which the accused might make. Apart from that they had not originally contemplated using the Bill as a vehicle for enacting any kind of general exclusionary discretion and in particular a discretion to exclude evidence the means of obtaining which rendered its reception unfair. But by the later stages of the Bill's Parliamentary history the Government had responded to events in the House of Lords and had come round to accepting that there was a place in the Bill for such a discretion, after all. Before setting out the terms of the provision in which the discretion is enacted, it might be useful, in the interests of a more comprehensive consideration of the topic, to review the three other formulations which were tabled at various stages.


The first such version was moved at Second Reading in the Commons.72i It provided:- 


“(1) If it is represented to the court in any proceedings that any evidence (other than by a confession) proposed to be given by the prosecution was or may have been obtained unlawfully, the court shall not allow that evidence to be given unless:


(a) the prosecution proves to the court beyond reasonable doubt that it was obtained lawfully; or


(b) the court is satisfied that anything unlwafully done in obtaining it was of no material significance in all the circumstances of the case and ought properly to be disregarded; or


(c) the court is satisfied that the overriding interests of justice require it to be given, notwithstanding that it was obtained unlawfully.


(2) For the purposes of this section, evidence shall be treated as having been obtained unlawfully if it was obtained:


(a) in breach of any provision of the Act or of any enactment or rule of law; or


(b) in excess of any power conferred by or obtained under this Act of any other enactment; or


(c) as a result of any material deception in obtaining any power under this Act or any other enactment.”

This was the reverse onus exclusionary rule. The clause was rejected by the Commons but moved, virtually unchanged, by Lord Scarman at Committee stage in the Lords. In speaking to the clause Lord Scarman stressed the need to give the Bill “teeth” and to go, not so far as the inflexible American rule, but far enough to ensure “the purity and integrity” of the prosecution process.72j

To the clause as drafted at this stage reservations were raised. First, the view was expressed72k that in referring to conduct which was unlawful the clause did not seem to allow for that which was unfair or improper but which might not necessarily be unlawful. Second, the clause did not cover breaches of the codes of practice.72m Third, the complaint was raised72n that insofar as the operation of the clause was triggered by the words “If it is represented to the court . . .” it would be enough for some counsel for the defence to say that the evidence may have been obtained unlawfully; the result might be a spate of trials within trials. Fourth, the clause was too elaborately drafted to be workable in court.72p

Lord Scarman's answer to the first objection was that the words “improper,” “unfair” and “by trick” were subjective in character and gave little guidance to the courts or to policemen. The concept of “unlawfully” prevented any moral views of the judge obtruding themselves. As to the “trigger” point Lord Scarman's answer was that it was taken from the Government's confession clause.72q However, he accepted that “one might put in `if it appeared to the court'.” Recognising that the clause might be improved, he was given leave to withdraw it.


On Report he moved a version redrafted to meet the points raised in Committee―72r

“(1) If it appears to the court in any proceedings that any evidence (other than a confession) proposed to be given by the prosecution may have been obtained improperly, the court shall not allow the evidence to be given unless:


(a)
the prosecution proves to the court beyond reasonable doubt that it was obtained lawfully and in accordance with a code of practice (where applicable) issued, approved, and in force, under Part IV of this Act; or


(b)
the court is satisfied that anything improperly done in obtaining it was of no material significance in all the circumstances of the case and ought, therefore, to be disregarded; or


(c)
the court is satisfied that the probative value of the evidence, the gravity of the offence charged, and the circusmtances in which the evidence was obtained are such that the public interest in the fair administration of the criminal law requires the evidence to be given, notwithstanding that it was obtained improperly.


(2) For the purposes of this section, evidence shall be treated as having been obtained improperly if it was obtained:


(a) in breach of any provision of this Act or of any other enactment or rule of law; or


(b)
in excess of any power conferred by or obtained under this Act or any other enactment; or


(c)
in breach of any provision of a code of practice issued, approved, and in force under Part VI of this Act; or


(d)
as a resut of any material deception in obtaining or exercising any power under this Act or any other enactment.” 

Enumerating the changes, Lord Scarman referred first to the fact that the formulation “If it is represented to the court . . .” in the earlier version had now been replaced by the words “If it appears to the court” to take account of Lord Hailsham's anxiety that “it would enable trivial, irresponsible points to be put up to the court which would oblige the judge to give consideration to the matter.”72s The second difference was that the clause now related to evidence obtained improperly. Accordingly, there had been added to the meaning of evidence to be excluded that obtained not only in breach of the law, but in breach of any provision of a code of practice issued, approved and enforced under Part VI of the Bill. The final change was with regard to the provision relating to the “overriding interest of justice” in the earlier version. That formulation, he conceded, was imprecise.


The main objection raised by Lord Hailsham to the clause was that it was excessively legalistic. Further, he repeated the anxiety that it would lead to a great increase in trials within the trial, and he also pointed out that in aiming for the exclusion of evidence improperly obtained the clause would not hit the Payne type of case at all where the evidence was obtained in a perfectly proper manner.72t In responding to the cricitism that the clause was “legalistic,” Lord Scarman observed:72u

   “It can be said to be legalistic only because it contains rather more than a dozen words; it does, and deliberately so. It contains guidelines to assist the judges in the exercise of a discretion which I would suggest is necessary in law. But that is all that it does. Guidelines have become immensely fashionable in the modern jurisprudence . . . The mere fact that there are a few subsections here indicating to the professional mind of a judge that the matter is legalistic does not maintain the case of legalism.”


Although the clause was passed by the Lords it failed to gain favour with the Government when the Bill returned to the Commons. But it had served as the catalyst for an alternative proposal introduced by Lord Hailsham and it was a version of the latter, redrafted and widened in scope, which Mr Leon Brittan, the Home Secretary, successfully moved to substitute for the Scarman amendment.72v Lord Hailsham’s amendment proposed that:


“(1) Where in any proceedings the prosecution proposes to rely on evidence which has been obtained from an accused person, the court may refuse to allow the evidence to be given if it appears to the court that, having regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of the evidence would be so prejducial to the fairness of those proceedings that the court ought not to allow it to be given. 


(2) Nothing in this section shall prejudice any rule of law requiring a court to exclude evidence.”

(d) The statutory text and prognostications on its application


The Hailsham version may be compared with the final enacted version of the discretionary power, incorporated into the Act as section 78. The section states: 


“(1) In any proceedings the court may refuse to allow evidence on which the prosecution proposes to rely to be given if it appears to the court that, having regard to all the circumstances, including the circumstances in which the evidence was obtained, the admission of the evidence would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it.


(2) Nothing in this section shall prejudice any rule of law requiring a court to exclude evidence. ”72vv
In the view of the Home Secretary the Government's formula was “less difficult to operate while demonstrating a positive response to the same concerns that were reflected” in the Scarman amendment.72w In repudiating the argument that the latter afforded helpful guidelines for the trial judge, Mr Brittan castigated it as giving “a spurious certainty and particularity to what will always be an uncertain test”72x and by way of contrast commended the Government's version for its simplicity, clarity and flexibility and for the fact that it did not “purport to provide a set of examination questions which the court must apply.”72y On the other hand, the Government's amendment was described in the debate as “vague and parsimonious . . . a kitchen-sink clause.”72z

On the assumption that the Scarman amendment envisaged that evidence should be received if the probative value was high and the offence grave even if the impropriety were great, Mr Brittan invited the Commons to consider whether it could “be right for investigators to have it implied in statute that they may do as they please providing the charge is sufficiently grave at the end of the day.”73 He also renewed Lord Hailsham's criticism of the Scarman amendment that it would conduce to a great increase in the incidence of trials within the trial: “Let us be clear about what will actually happen in court. Every competent defence counsel will raise whatever issue he can about the way in which every shred of evidence was obtained; interminable and complex argument about the propriety of those circumstances will ensue.”73a Presumably the argument contemplates that the Government amendment would necessarily lead to fewer trials within the trial than under the Scarman formula because exclusion would be significantly harder to achieve under the Government scheme and counsel would therefore be less inclined to apply for exclusion in any given case than under Scarman.


On Report in the Lords Lord Scarman had suggested in passing that the use in Lord Hailsham's amendment of the word “prejudicial” in the context of evidence being prejudial to the fairness of the proceedings would be controversial.73b He did not explain why but in the Commons the Home Secretary purported to concede that the word was “too weighty and narrow” and had been replaced by the reference to adverse effect.73c However, the main improvement in the Government’s Commons amendment, and one which gave it a great advantage over the Scarman formula, is that it was not restricted to applying to evidence “other than confession” (Scarman) or to evidence “obtained from the accused” (Hailsham). The Scarman amendment would have provided for no exclusionary discretion on confessions supplementing the new statutory rule on admissibility. That would have been very limiting and was a serious shortcoming. By restricting the discretion to evidence “obtained from the accused” there was an implication in the Hailsham amendment that it was intended essentially as a codification of Sang. By departing from that restriction in the final version it is arguable that Parliament intended making a clean break with Sang. This meant that not only could the discretion to exclude evidence obtained from the accused by entrapment be restored but that evidence generally (i.e. from whatever source) might be excluded on the grounds that the means of obtaining it would render the proceedings unfair it if it were used. In Mason73d Watkins L.J. suggested that section 78 did “no more than restate the power which judges had at common law before the Act of 1984” but this observation was offered in the course of an ex tempore excursus  and might perhaps have been avoided in a more considered judgment. The Act is a codifying statute and the principles set out in Bank of England v. Vagliano Brothers73e therefore apply, according to which the “proper course is in the first instance to examine the language of the statute and to ask what is its natural meaning, uninfluenced by any considerations derived from the previous state of the law, and not to start with inquiring how the law previously stood.”


A very important feature of section 78 is that it contains no language from which any specific rationale can necessarily be deduced for the exercise of the discretion. According to Cross and Tapper on Evidence,73f the section “was expressed in such vague terms that it was hard to anticipate in advance how it would be applied.” From the outset this meant that trial judges were able to determine their own rationale for exercising discretion and with the passage of time conflicting statements by the Court of Appeal have precluded the establishment of a single universally accepted rationale. It is perhaps for this reason that any attempt to offer any general guidance as to how the discretion ought to be exercised has been perceived as futile rather than, as was suggested in an early leading decision on the section,73g that “because of the infinite variety of circumstances” it would be “undesirable” to do so.


The editors of Archbold73h contend that the final aspect of the fairness test appears to relate only to the defendant in that it asks whether the admission of the evidence would have “such an adverse effect on the fairness of the proceedings that the court ought not to admit it.” The suggestion that this language implies such a slanted approach is an exercise in semantics and there seems little warrant for disavowing the opinion of the Court of Appeal that in considering fairness, a balance has to be struck between that which is fair to the prosecution and that which is fair to the defence.73i

It has been argued that the Court of Appeal ought to concede, on the basis of section 78, a specific right of appeal against the refusal of trial judges to exclude evidence within their discretion.73j
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(Section 2: General principles of application)
Delete existing title and insert new title

NB Existing  section (a)  “Discretion encompasses confessions” redesignated section (d) and, with an amendment to its first line, follows insertion of text of new sections (a) to (c).

2. Section 78 in application

(a) Appellate review of the trial judge’s exercise of discretion  


In a number of appeals against conviction where trial judges ruled the police to have been in contravention of the P.A.C.E. Act or breach of one of the codes, but went on to exercise their discretion under section 78 to allow in the evidence in question, it has been submitted that the judge applied wrong principles or failed to consider all the relevant facts and that discretion should have been exercised in favour of exclusion.


It was said in O’Leary73k that where the Court of Appeal is asked to consider the trial judge’s refusal to exclude evidence in the exercise of his discretion under section 78, the court will be “loth to interfere” unless it can be shown that the ruling was “Wednesbury unreasonable,” whcih is to say that it contravened the principles laid down in Associated Provincial Picture Houses Ltd v. Wednesbury Corporation.73m In that decision Lord Greene M.R. said—



“a person entrusted with a discretion must, so to speak, direct himself properly in law. He must call his own attention to the matters which he is bound to consider. He must exclude from his consideration matters which are irrelevant to what he has to consider. If he does not obey those rules, he may truly be said, and often is said, to be acting ‘unreasonably.’ Similarly, there may be something so absurd that no sensible person could ever dream that it lay within the power of the authority. Warrington L.J. in Short  v. Poole Corporation73n gave the example of the red-haired teacher, dismissed because she had red hair. That is unreasonable in one sense. In another sense it is taking into consideration extraneous matters. It is so unreasonable that it might almost be described as being done in bad faith; and, in fact, all these things run into one another.”

In accordance with this approach a ruling will only be held perverse in the legal sense if it is found to be one which no reasonable judge could have given.


The Wednesbury approach has now been followed in a number of important decisions.73p However, the existence of a true discretion under section 78 was denied in Middlebrook and Caygill73q despite the frequent use of that word in the cases. A true discretion consisted in a power which might lawfully be exercised in more than one way. By contrast, the court held, the imperative “shall” had to be read instead of the permissive “may” in the formulation “the court may refuse to allow evidence on which the prosecution proposes to rely to be given if it appears to the court that . . . [its admission] would have such an adverse effect on the fairness of the proceedings that the court ought not to admit it.” If a state of affairs was disclosed in which a reasonable judge must have concluded that admission of the evidence would produce unfairness the Court of Appeal would be bound to set aside a ruling which went the other way. This interpretation of the impact of the section appears to have been repudiated in Dures and others.73r Citing the statement of Lord Taylor C.J. in Quinn73s that before the court could reach the conclusion that the judge was wrong in exercising his discretion it would have to be satisfied that no reasonable judge, having heard the evidence in question, could have admitted the evidence, the Court of Appeal held that this represented the correct practice on appeal in considering the exercise of the trial judge’s discretion and that anything in Middlebrook which suggested a different approach should not be followed.


Middlebrook appears to have expressed the idea that it would be irrational for a trial judge to admit evidence which he determined would have such an adverse effect on the fairness of the proceedings that it ought to be excluded. In other words, once a judge has decided it ought not to be admitted then it ought not to be admitted. In that narrow sense the judge could be described as enjoying no discretion. Where, having decided that the evidence ought not to be admitted, the judge determined to admit it anyway, this might be treated as Wednesbury unreasonable but the section cannot have been intended to do no more than express the truism “if a court decides that x ought to be done then it shall be done.” There must have been a more substantial purpose. Even if the court in Middlebrook was correct to regard the word “may” in the section as a solecism, employment of the word “shall” would not have precluded the existence of a discretion. Insofar as the decision was disavowed in Dures the basis for doing so is simple. It is that trial judges are vested with the discretion to decide whether the evidence ought to be given or not, provided it is entirely reasonable to adopt one or other of opposing views on the point. It is only if no reasonable judge would have emulated the ruling in the event given by the trial judge that Wednesbury applies and no discretion would have been available. In such a case the appellate court would be bound to uphold the ground of appeal that the evidence had been misreceived. In such an extreme case it would actually be inaccurate to say that the judge exercised his discretion wrongly, because he would not have had a discretion. In the different case of Wednesbury unreasonableness contemplated above where the judge has ruled that evidence ought not to be admitted but has then whimsically admitted it the Court of Appeal would presumably examine whether a reasonable case could be made both for admitting and for excluding the evidence and would then decide how it would have exercised the discretion.

(b) Failure of the trial judge to exercise discretion

Since coming into force section 78 has on innumerable unrecorded occasions been invoked at first instance to exclude evidence obtained in association with a contravention of the P.A.C.E. Act or a breach of Code C. 


In contrast with cases of perversity (rulings which no reasonable judge would have given), where it is found that the judge failed to consider matters which should have been considered or, conversely, took into account factors which should not have been considered, it may be appropriate, applying Wednesbury, to refer to the erroneous exercise of discretion. However, it is probably more logical to characterise such error as amounting to a failure to exercise the discretion altogether. The example par excellence of such error is a misruling that there was no breach of the Act or the Code as alleged by the defence, for in that case the judge will have failed to take into account a factor which should have been considered. In the many cases in which the Court of Appeal has held that an interview was conducted in breach of the P.A.C.E. Act or Code C and that the trial judge was wrong in ruling that there had been no such breach it will have followed that the trial judge must necessarily have failed to exercise his exclusionary discretion under section 78. In most of these cases the appeal judges went on to substitute themselves for the trial judge and decided how they themselves would have exercised the discretion. 


This approach therefore differs from the more simplistic approach usually adopted by the court under the Judges’ Rules, when a deemed failure to exercise the exclusionary discretion by reason of the upholding of a breach of the rules would be treated as conclusive of the establishing of the ground of appeal. The court would then go on to consider whether the judge´s failure would be fatal to the conviction73t or whether, notwithstanding the failure, the conviction should be allowed to stand. Needless to say in most such cases convictions were in the event left undisturbed.

(c) Impact on conviction of exclusionary failure under section 78

Where it is held that a confession was wrongly admitted in evidence and there is little other evidence to support the conviction there will be little alternative but to quash the conviction.73u However, if there is other sound evidence against a defendant the conviction will not necessarily be quashed.73v The mere fact that evidence has been wrongly admitted will not lead to the automatic quashing of the conviction. Under the amended section 2 of the Criminal Appeal Act 1968, the only question for the Court of Appeal will be whether they think the conviction is unsafe. The essential test which the court must apply is whether there is a real possibility that the jury might have acquitted if they had not heard the confession or whether they would inevitably have convicted on the admissible evidence.

(d) Discretion encompasses confessions

Of the large number of cases on the application of section 78 which have been considered by the Court of Appeal the vast majority have involved confessions obtained by questioning conducted in association with either a contravention of the P.A.C.E. Act or a breach of Code C. However, in Mason . . . 

Continue as existing text to end of paragraph 4-099 with existing footnote numbers changed from 71, 72 and 73 to 73w, 73x, and 73y
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((b) P.A.C.E. infringements and breaches likely to be faced by the court) This section redesignated section (e)

4-102
((c) Impact on appeal of failure to exercise discretion)

This section deleted (some of it having been absorbed within newly inserted section (b) above.

 
Notes


Note 77 abolished

4-103
((d) Possible distinction, etc)

This section re-designated (f).

4-104
((e) No general guidance on discretion desirable)

This section re-designated (g).

4-105
((f) Significant or substantial breaches)

This section re-designated (h).
4-106
((g) Relevance of bad faith . . .)

This section re-designated (i).
4-109
(Confession tainted by earlier inadmissible interview) 


This section re-designated (j) and revised as follows:

(h) Confession tainted by earlier inadmissible interview


Attention was given earlier to the question of what impact the exclusion of a confession under section 76(2) may have on the admissibility of a subsequent confession under that section.95a It has been seen that where the influences which induced the first confession have been spent and the second confession would not have been made if the suspect had only known that the first was likely to be ruled inadmissible the authorities establish that the subsequent confession can be excluded under section 76(2) on the basis that it was indirectly induced by the factors which originally caused the first confession.


The obvious case for using section 78 to exclude the second of successive interviews is where the section has been applied to exclude the first. But it has been pointed out that where the earlier confession has been excluded under section 76(2) the argument for exclusion of the later confession under section 78 would be even stronger than for exclusion under section 76 since with section 78 there is no need to consider indirect causes.95b In Ismail95c the first five of six interviews had been sullied by various breaches of Code C but the trial judge excluded only the third interview, apparently on the grounds of oppression. It was held that the last three should also have been excluded under section 78 since to admit the final interview, albeit properly conducted, would condone the flouting during the earlier interviews of Code C provisions designed to protect against confessions which were unreliable, thus having an adverse effect on the possibility of a fair trial for the accused. There was no reference in Ismail to the question whether when he made the second confession the accused assumed he was already irrevocably condemned out of his own mouth. This is essentially the principle in McGovern,96 applied to section 78, and it might be thought that that section is a better means of applying the principle than is section 76.96a Yet where exclusion of the second properly conducted interview has been sought under section 78 the authorities are in conflict on whether the McGovern principle ought to apply.


The decision in the consolidated appeals of Gillard and Barrett represents a rejection of that principle.96b Initial interviews conducted in breach of Code C had been excluded at trial and the point to be decided was whether final properly conducted interviews ought also to have been excluded. In neither case was legal advice apparently taken between the two sets of interviews, nor apparently was a solicitor present during the later interviews, so that the appellants had been in no position to know that they were not irredeemably saddled with their earlier confessions. Dismissing the appeals, the court pointed out that “there can be no universal rule that whenever the code has been breached in one or more interviews, all subsequent interviews must be tainted and should therefore be excluded by the trial judge.”96c In the opinion of the court the only basis, in fact, for exclusion of a subsequent interview was if the factors which had led to exclusion of the earlier one were still directly operative. The court drew support for this contention from Canale,97 in which the second and final interviews, although properly conducted, were regarded as still directly contaminated by the factors which, in the case of the second interview, had vitiated the first interview and in the case of the fourth interview, had vitiated the first and the third. The first and the third had been excluded at trial under section 76(2) because the police had made no contemporaneous record and the court was thereby disabled from deciding whether the appellant had, as he claimed, been induced by certain promises to make the admissions which he accepted he had made. Although the second and final ones were properly recorded the earlier recording breaches disabled the court from deciding what led the appellant to make further admissions at the later stages and the original taint therefore remained directly operative.


In contrast with Gillard the McGovern approach seems to have been followed in Neil.98 There, the appellant’s first statement had been excluded at trial under section 78 for numerous breaches of the code and it was held that a second, properly conducted, interview the following day ought also to have been excluded because the appellant would have considered himself bound by his admissions in the first statement and needed to be given a sufficient opportunity to exercise an informed and independent choice as to whether to repeat or retract them.99 

Notes

New notes (replacing existing notes scheme):


95a
supra, §4-093.


95b
Mirfield, [1996] Crim.L.R., at p.560. 


95c
[1990] Crim.L.R. 109.


96
supra.


96a
This is Prof. Birch’s view in her commentary on Glaves [1993] Crim.L.R. 685, at p.687.


96b
(1990) 92 Cr.App.R. 61. See also  Doran (1990) unreported C.A. no. 88/7185/Y2; De Sayrah (1990) unreported C.A. 89/5270; Campbell (1991) unreported C.A. no. 4048/W3/89; Barrell (1992) unreported C.A. no. 89/3403/S; Kumar (1992) unreported C.A. no. 90/5583. Whilst in some cases the later interview may be vitiated purely by the contaminating effect of the earlier breaches, in others the tainting process may be coupled with fresh breaches attaching to the second interview: see Lifely (1990) unreported C.A. no. 89/242/W4.


96c
92 Cr.App.R., at p.65, per Taylor L.J.


97
(1989) Cr.App.R. 1.(Ismail, supra, distinguished).


98
[1994] Crim.L.R. 441. See also Conway [1994] Crim.L.R. 838; Wilkinson (1992) unreported C.A. no. 91/4143/W4; Cochrane [1988] Crim.L.R. 449 (first instance ruling). 


99
It is difficult to justify Mirfield’s suggestion (see [1996] Crim.L.R., at p.564) that an approach similiar to that in Gillard was adopted by the Divisional Court in Yeoman v. D.P.P. [1991] Crim.L.R. 917. An earlier interview had been conducted in breach of Code C requirements and in upholding the magistrates’ decision to exclude only that interview the Court laid stress, inter alia, on the fact that a solicitor was present at the later properly conducted interview.

4-119
(Discretionary exclusion wehre subterfuge . . .)


Notes


Note 20, lines 2 and 3, delete “Latif and Shahzad [1994] Crim.L.R. 750” and insert “Shahzad and Latif [1996] 1 W.L.R. 104, H.L.”

4-125
(Trap exchanges with third parties or udnercover detectives—continued) 

[Account of the case of Stagg (Colin)]

At p.574, line 1, after “son” insert:

At 10.35 a.m. a passer-by came across the child shaking the body of his mother and imploring her to “wake up.” 


At p.574, lines 7 and 8, delete text and insert:
and gave a full account of his movements on the day of the murder. He stated that he took his dog for a walk on the common at 8.30 a.m. but returned home earlier than usual owing to a bad headache. He stated that the shoes he had been wearing on the day of the murder he had thrown away two days previously. There being no scientific evidence to connect him with the murder he was released. (On the day of the murder he had been stopped by a constable at 12.30 p.m. and on being told by the officer that the park had been sealed off he said that he had been on the common between 8.15 and 8.50 a.m., walking his dog, and had then returned home.)

 
At p.578, add on to paragraph ending with words“any probative value.”:

The prosecution forensic psychologist had expressed the view to junior counsel for the prosecution that the apparent discrepancy between the demonstration which the defendant gave to the undercover officer of the position of the victim’s hands and that when her body was discovered and photographed could be reconciled by the fact that their original position, when she was left by the murderer, may have been disturbed by her son in his attempt “to wake her up” by shaking her, and that her hands had slipped apart as a consequence.27b It is understood that this conjecture was never pursued by the Crown during submissions.27c They were perhaps right not to do so. The theory depends on the substantial likelihood that the palm to palm demonstration must have been the result of special knowledge since the picture did not show the position of the hands. Yet when the defendant demonstrated to the undercover officer the victim’s curled-up posture lying on her side on the ground, as he claimed to remember it depicted in the photograph, it would arguably have been entirely natural, indeed might even have been virtually automatic, for his hands to assume a palm to palm attitude. 

Page 578: add the following sub-paragraphs to end of existing text: 

There were, however, certain aspects of the special knowledge issue (apart from the matter of the positions of the victim’s hands) which deserve mention. The defendant described to the undercover officer injuries and other details which it was alleged he could not possibly have gleaned from the photograph he had been shown during his original interview. That was a scene-establishing shot which showed the victim naked and curled up on the grass with the lower half of her body nearest the camera. Not only did it not show her hands, but it did not show her head, neck or genitalia either. Yet the defendant stated to the officer that the victim had been almost decapitated and, in demonstrating to her the disposition of the body as he claimed it was depicted in the photograph, he allegedly tilted his head right back and stated that it was “sort of like round.” He also told the officer that he “could see her cunt and that . . . and she was very wide open, you know, so that he must have really forced her open. At that time, he was obviously killing her . . . and, I don’t know the muscles or whatever, you know, in her body and that made her stay open.” That her anus had been forced open by the killer was confirmed by the pathologist who noted that it had remained dilated through cessation of muscle function at the point of death. This detail was not visible in the photograph and could not have been known to the defendant, unless it was a guess. In the view of the consulting forensic psychologist,27d the reference by the defendant to the victim’s vagina rather than her anus could be explained by the fact that sexually inexperienced men often confuse the two and merge them in their thoughts. Also in the pychologist’s view, the description of the victim being “very wide open” was a telling observation because the victim’s anus was dilated and not many lay people appreciate that muscles do not contract after death. On the other hand, that the defendant focused on the vagina may have reflected no more than that, as already mentioned, rape had been erroneously reported in a tabloid newspaper. Furthermore, it might be argued, many lay people either do have some knowledge of the effect of death on muscle integrity (which is perhaps not such an esoteric concept as the psychologist assumes) or will otherwise have some notion that a violent and severe stretching open of the vagina can result in sustained dilation, irrespective of the intervention of death, rather in the nature of a loss of elasticity.


It is worth mentioning the evidence relating to the defendant’s whereabouts at the time of the murder. Contrary to his statement to the constable on the day of the murder that he was on the common between 8.15 and 8.50 a.m. he told a neighbour later that day that he had been on the common 10 minutes after it had taken place. Furthermore he told the undercover officer he had been nearby at the time and was picked out on an identification parade by a witness who said she had seen him walking over the victim’s route a few minutes beforehand.


Happily, Stagg´s acquittal has now been fully vindicated. A breakthrough in the development of DNA science exonerated Stagg and implicated another man, now detained in Broadmoor secure hospital, who raped and sexually asssaulted a number of women in the early 1990s before being arrested in May 1994 for murdering a young mother and her daughter.


Notes

Redraft note 27a to read as follows—


27a
(1994) unreported, Central Criminal Court, September 14. In the first edition of the present work the account in the text was compiled from a transcript of the judgment and various reports from the wideespread national press coverage for September 15, 1994, in particular The Daily Telegraph and The Daily Mail. Following publication of the first edition further important facts not mentioned in either the transcript or the contemporary press reports were revealed by the Mail and Sunday for October 20, 1996, and then in much greater detail by an “inside” account of the case published by Paul Britton, the forensic psychologist who played a crucial role in the investigation: see The Jigsaw Man, London: Corgi Books, 1998, passim. The present account is a revised version of that in the first edition, expanded to include details revealed in ibid. Additionally, certain aspects of the case were explained in a communication to the authors from William Clegg Q.C., the defendant’s counsel. For a case earlier in the year involving the use of an uncannily similar “honey trap” see Keith Hall (1994) unreported, national press coverage, march 12, referred to supra, at para. 4-066.

New notes:

27b
Britton, op. cit., p.413.


27c
Letter from William Clegg QC, October 5, 1998, stating that he was unaware of this theory.


27d
Britton, op.cit., p.365.


27e
See The Guardian, 10 November 2004.
4-133


to

4-135
(Section C: Preservation of common law discretion)


Delete caption heading and text and insert the following:

C. DISCRETIONARY EXCLUSION WHERE NO COMPLAINT
IS MADE ABOUT THE MEANS OF ACQUISITION

1. Common law criteria for excluding admissible evidence

The previous section dealt with the exclusion of evidence the use of which would be considered unfair having regard to the means by which it was acquired. Before P.A.C.E. the common law had recognised an exclusionary discretion over evidence which, although not tainted by any sort of impropriety or unfairness in the means by which it had been obtained, was likely to be unreliable or misleading. During the twentieth century this discretion had been recognised by the courts as applicable to such classes of evidence as, for example: previous convictions for theft or dishonest handling admissible by virtue of statute on a charge of dishonest handling; similar misconduct on previous occasions; statements made in the presence of the accused adduced prima facie to explain the accused’s reaction; cross-examination of the accused as to his previous convictions under the Criminal Evidence Act 1898; and evidence for the Crown of an accomplice.43 More than one formulation of the criterion for exercising the discretion to exclude acquisition non-tainted evidence has been stated or approved at different times. By far the best known and most widely quoted is the principle that evidence ought to be excluded if in the view of the judge its prejudicial effect would be likely to outweigh, or be disproportionate to, its true evidential value.44 Another formulation, apparently less favourable to defendants, comprehends that admissible evidence of only “trifling” or “minimal” weight should be excluded if it is gravely prejudicial to the accused. The second formulation was approved by the Court of Appeal in Sang and Mangan45 but this is unlikely to have overruled earlier statements by the House of Lords. In any case, the approval was obiter. Since the “prejudicial versus probative” equation is plainly an embodiment of the reliability principle appellate tribunals presumably enjoyed the power to hold that the reception of evidence in a given case was so prejudicial to the defence that the discretion could properly only be exercised one way―by excision of the evidence―and that where appropriate the failure to exclude rendered the conviction unsafe. Insofar as the prejudicial-versus-probative test is applicable in the P.A.C.E. era, appeal tribunals continue to enjoy such a power. Does the equation, then, have a life after P.A.C.E.?

2.  Statutory and preserved common law discretion

Section 78 is commonly thought of in connection with complaints about the conduct of investigators in obtaining evidence sought to be excluded and the impression that it was intended primarily to deal with evidence tainted by the means of acquisition may have been reinforced by the inclusion in the Act of section 82(3):

   “Nothing in this part of this Act shall prejudice any power of a court to exclude evidence (whether by preventing questions from being put or otherwise at its discretion.”

The subsection is contained in part VIII of the Act, which includes sections 76 and 78. Its apparent purpose is to preserve any common law powers of exclusion which might otherwise be implied to have been abolished by those sections. However, so widely drawn is the language of section 78 that it is difficult to conceive of any exclusionary circumstances to which it would not be applicable or criteria of exclusion which it could not embrace. In the event, it is section 78 which has almost always been cited in exclusionary applications, with the subsection being almost entirely disregarded. A rare, if not unique, example from early in the history of P.A.C.E. is O´Leary,46 an appeal concerning identification evidence where it was noted that the combined effect of sections 78 and 82(3) was to exclude evidence, the prejudicial effect of which was considered to be likely to exceed its probative value. That time-honoured formulation could just as easily have been invoked under section 78 and it is little wonder that the subsection has since been treated as redundant. In other words, section 82(3) is not an essential instrument for the retention of an exclusionary discretion over unreliable evidence not tainted by the means of acquisition. Where appropriate section 78 may be applied in the exclusion of evidence using the prejducial versus probative equation.

3. Confessions by persons in a mentally abnormal state
As distinct from the exclusionary rule for coerced or induced confessions there was enunciated at common law an exclusionary discretion over those confessions which were deemed unreliable because of the maker´s mental state. The discretion is a comparatively new development . . . 


Continue as existing text from 4-134, line 9, to line 27.


Existing footnote numbers 45 to 49 changed to 47 to 51.

Line 27, delete last sentence and insert: 

In the opinion of the Court of Appeal the judge was entitled to adopt this approach since there was no basis for limiting the matters which could be properly taken into account to those which were strictly admissible in law. However, the appeal was allowed because the judge had failed when summing up to give a full and proper statement of the defence case against the confession being accepted as true and had failed to give a section 77 warning.

Second sub-paragraph (beginning “In a number of . . .”)

Line 2, delete “but he” and insert “but the”
Existing footnote number 50 changed to 52

Lines 5 to 9, delete the whole sentence and insert:

In the more recent case of Treacy,53 the Court of Appeal held that the appellant´s written answers to questions put by a police officer should have been excluded where he had been unable to speak as a result of having taken a large quantity of aspirins. However, stress was laid on the impropriety of the questioning in the circumstances, so that the decision is not actually therefore authority for the exclusion of a confession vitiated purely by the accused´s intoxicated state.


Existing footnote order changed, as follows: 


New    Old 


43
44


44
52


45
53


46
43


47
45


48
46


49
47


50
48


51
49


52
50


53
51


New footnote 51 (old 49) delete “(1983) 77 Cr.App.R. 76” and insert:

     51  [1995] 2 Cr App.R. 262; [1995] Crim.L.R. 723, C.A.

4-136
(Procedure for determining admissibility of a confession: the voir dire – conventional procedure) 


Add to note 57 the following:

In Mitchell v. The Queen, [1998] The Times, January 24, the Judicial Committee of the Privy Council said that although it was primarily the responsibility of defence counsel to inform the prosecution and the judge in advance and in the absence of the jury of an intended objection to the admissibility of statements of the accused, if the position remained unclear counsel for the prosecution was under a duty to see clarification of the position in the absence of the jury.
4-157
(Jury function on confessions ruled admissible)


At end of existing text add the following new paragraph:


Where on a voir dire conducted in the absence of the jury it is ruled that a confession was made voluntarily it is not proper for the trial judge to inform the jury of that ruling. This was so held by the Judicial Committee of the Privy Council in Mitchell v. The Queen, an appeal from dismissal by the Court of Appeal of the Commonwealth of The Bahamas of an appeal against conviction on two counts of murder.3a The Board held that the decision on the admissibility of a confession after a voir dire was the sole responsibility of the judge. There was no logical reason why the jury should know about the that decision. It was irrelevant to the consideration by the jury of the issues whether the confesion was made and, if so, whether it was true. There was also no practical reason why the jury needed to be informed of the judge’s decision. In modern English practice the decision on the voir dire was never revealed to the jury. If the judges revealed their decision to the jury, the risk of unfair prejudice to an accused was created. In the typical case, of which the present was a paradigm, the decision of the judge on the voluntariness of the confession might convey to the jury that the judge believed the police witnesses and disbelieved the accused. In summing-up a judgew might, for the assistance of the jury, make tentative observations which could reflect adversely on the veracity of the accused. Provided that the judge did so in a fair and balanced way that was unobjectionable. But that situation did not bear comparison with the judge informing the jury of his decision on the voluntariness of a statement. That would typically involve a concluded view on the credibility of the police and the accused. The reason why it was wrong for a judge to reveal his decision to a jury was not because it would amount to a withdrawal of an issue from the jury and it did not amount to a misdirection. The vice was that the knowledge by the jury that the judge had believed the police and disbelieved the accused created the potentiality of prejudice. A jury of laymen, or some of them, might be forgiven for saying “Well the judge did not believe the accused, why should we believe him?” At the very least it created the risk that the jury, or some of them, might be diverted from grappling properly and independently with an accused’s allegations of oppression so far as it was relevant to their decision. Such an avoidable risk of prejudice could not be tolerated in regard to a procedure designed to protect an accused. Accordingly, the Board recommended the cessation in The Bahamas or elsewhere in the Caribbean of any practice of informing the jury that a confession had been ruled admissible.
Notes

New note 3b:


3b [1998] The Times, January 24.
4-154
(Re-determination of admissibility after original voir dire—continued) 


Notes


Note 63, delete “453.” and insert “453, recently followed in Mushtaq (2005) The Times, 28 April, H.L.” 

4-154
(Re-determination of admissibility after original voir dire—continued) 


Lines 14 and 15, delete “As already noted, in Sat-Bhambra itself the court suggested that” and insert “Thus, as the court in Sat-Bhambra suggested,”


Line 16, after “defendant.” Insert new footnote 94a:

    94a See also now Mushtaq (2005) The Times, 28 April, H.L., and see Davis (N.R.)[1980] Crim. L.R. 860, C.A.

4-174
(The “fruit of the poisoned tree”)


Add the following sub-paragraph to the existing text:

   By contrast with English common law, in the United States (from where the fruit of the poisoned tree metaphor originates) the Supreme Court has applied the principle by favouring the exclusion of a confession deemed to be the “fruit” of an unlawful arrest by the police.41a The principle has also been applied in the United States to the evidence of a person to whose existence the accused has referred in statements to the police which have been ruled inadmissible.41b
Notes

New notes 41a and 41b:


41a
Wong Sun v. U.S., 371 U.S. 471 (1963). Infringement of federal statutes requiring prompt production of suspects in court may result in the exclusion of a confession made during subsequent unlawful detention: see McNabb v. U.S., 318 U.S. 332 (1942) and Mallory v. U.S., 354 U.S. 449 (1957). See also Mirfield, “Successive Confessions and the Poisonous Tree,” [1996] Crim.L.R. 554, at p.555.


41b
Michigan v. Tucker, 417 U.S. 433 (1974).
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